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TO  AMEND  THE  BANKRUPTCY  ACT 


;    :i 


WEDNESDAY,  MAY  10,  1939 

United  States  Senate, 
Committee  on  Interstate  Commerce, 

Washington^  D,  C. 
The  committee  met,  pursuant  to  call,  at  10  a.  m.,  in  the  Capitol, 
Senator  Burton  K.  Wheeler  (chairman)  presiding. 

Present:  Senators    Wheeler    (chairman),    Johnson    of    Colorado, 
White,  Tobey,  and  Gumey. 

The  Chairman.  The  committee  will  come  to  order.    We  will  con- 
sider this  morning  H.  R.  5407,  which  will  be  made  a  part  of  the  record. 
(The  bill  under  consideration,  H.  R.  5407,  is  as  follows:) 


76TH  CONGRESS 
1ST  Session 


H.  R.  5407 


IN  THE  SENATE  OF  THE  UNITED  STATES 

April  18,  1939 

Received  from  the  House  of  Representatives  by  the  Secretary  of  the  Senate,  under 
the  order  of  the  Senate  of  April  17,  1939,  and  referred  to  the  Committee  on  Inter- 
state Commerce 


AN  ACT 


To  amend  an  Act  entitled  "An  Act  to  establish  a  uniform  system 
of  bankruptcy  throughout  the  United  States",  approved  July 
1,  1898,  and  Acts  amendatory  thereof  and  supplementary 
thereto. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 
tives of  the  United  States  of  America  in  Congress  assembled, 
That  the  Act  of  July  1,  1898,  entitled  "An  Act  to  establish 
a  uniform  system  of  bankruptcy  throughout  the  United 
States",  as  amended,  is  hereby  further  amended  by  adding 
thereto  a  new  chapter,  to  be  designated  chapter  XV,  and 
to  read  as  follows: 
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(Page  2) 
"Chapter  XV — Railboao  Adjfstmbnts 

"article   I — JFRI8DICTI0N 

"Sec.  700.  In  addition  to  the  jurisdiction  otherwise  ex- 
ercised, courts  of  bankruptcy  shall  exercise  original  jurisdic- 
tion, as  provided  in  this  chapter,  for  postponements  or  modi- 
fications of  debt,  interest,  rent,  and  maturities  or  for  modifica- 
tions of  the  securities  or  capital  structures  of  railroads. 


It 


ARTICLE   n — DEFINITIONS 


"Sec.  705.  The  following  terms,  as  used  in  this  chapter, 
imless  a  different  meaning  is  plainly  required  by  the  context, 
shall  be  construed  as  follows: 

"(1)  'Petitioner'  means  any  carrier  as  defined  in  section 
20a  of  the  Interstate  Commerce  Act,  including  any  corpora- 

14  tion  in  equity  receivership,  petitioning  for  a  plan  of  adjust- 

15  ment,  as  hereinafter  defined. 
"(2)  'Claims'     includes     debts     whether     liquidated     or 

imhquidated,  certificates  of  deposits  of  securities  (other  than 
stock  and  option  warrants  to  subscribe  to  stock),  includ- 
ing demands  and  obligations  of  whatever  character  made, 
assumed  or  guaranteed  by  the  petitioner. 

"(3)   'Debt'  shall  be  considered  to  include  all  claims  held 
or  owned  by  'creditors'  as  hereinafter  defined. 
^         "(4)  'Creditors'  shaU  include  all  holders  of  claims,  de- 

24  mands,  and  obligations  of  whatever  character  against  the 

25  petitioner  or  its  property,  whether  or  not  such  claims  would 
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otherwise  constitute  provable  claims  in  bankruptcy,  includ- 
ing the  holders  of  claims  made,  assumed,  or  guaranteed  by 
the  petitioner. 

"  (5)  'Securities'  shall  include  those  defined  in  section 
20a  of  the  Interstate  Commerce  Act,  as  amended,  and  also 
certificates  of  deposit  and  all  other  evidences  of  ownership 
of  or  interest  in  securities. 

"(6)  'Commission'  refers  to  the  Interstate  Commerce 
Commission. 

**(7)  'Adjustment'  shall  include  postponements  or  modi- 
fications of  debt,  interest,  rent,  and  maturities  and  modifica- 
tions of  the  securities  or  capital  structures. 

"Sec.  706,  No  creditor  shall  be  deemed  to  be  'affected' 

14  by  any  plan  unless  such  plan  proposes  a  modification  of  the 

15  evidence  of  debt  or  other  instrument  defining  the  rights  of 

16  such  creditor,  or  a  modification  of  the  security,  if  any,  for 

17  the  claim  of  such  creditor. 
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18 


"article  III — PETITION  AND  POWERS  OF  COURT 


19  Sec.   710.  Any  railroad  corporation   not  in  process  of 

20  reorganization   under  section   77   of   the   Bankruptcy   Act 

21  which,  before  or  after  the  effective  date  of  this  chapter, 
shall  have —  ' 

"(1)  Prepared  a  plan  of  adjustment  and  secured 
assurance  satisfactory  to  the  Commission  of  the  accept- 
ance of  such  plan  from  creditors  holding  at  least  25 
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(Page  4) 

1  per   centum  of  the  aggregate    amount  of  the  claims 

^  affected  by  said  plan  of  adjustment,  and 

3  "(2)   Thereafter  obtained  an  order  of  the  Commis- 
•4  sion,  under  section  20a  of  the  Interstate  Commerce  Act, 

4  authorizing  the  issuance  or  modification  of  securities  as 

6  proposed  by  such  plan  of  adjustment  (other  than  securi- 

7  ties  held  by,  or  to  be  issued  to.  Reconstruction  Finance 

5  Corporation),  such  order  of  the  Commission  to  include 
9  also  a  spefic  finding  that  such  proposed  issuance  or 

10  modification  of  securities  is  in  the  public  interest,  is 

11  consistent  with  the  continuance  by  the  railroad  corpora- 

12  tion  of  service  to  the  public  as  a  common  carrier,  and 

13  will  not  impair  its  ability  to  perform  such  service,  and 

14  "(3)  Secured  assents  to  such  plan  of  adjustment  by 

15  creditors  holding  more  than  two-thirds  of  the  aggregate 

16  amount  of  the  claims  affected  by  said  plan,  which  two- 

17  thirds  shall  include  at  least  a  majority  of  the  aggregate 

18  amount  of  the  claims  of  each  affected  class, 

19  may  file  in  the  United  States  district  court  in  whose  terri- 

20  torial    jurisdiction   such    railroad    corporation   has   had   its 

21  principal  executive  or  principal  operating  office  during  the 

22  preceding  six  months  or  a  greater  period  thereof,  its  petition 

23  averring  that  it  is  unable  to  meet  its  debts,  matured  or  about 

24  to  mature,  and  desires  to  carry  out  the  plan  of  adjustment. 


(Page  5) 

1  "If   a   receiver   of   such   railroad    corporation    has    been 

2  appointed  by  a  court  of  the  United  States  and  is  in  office, 

3  such  petition  shall  be  filed  in  the  court  having  primary 

4  jurisdiction  in  such  receivership  proceeding. 

6  "A  copy  of  the  order  obtained  from  the  Commission,  as 

6  above  provided,  shall  be  filed  with  the  petition  and  made  a 

7  part  thereof. 

8  "Sec.  711.  Any    corporation    which    has    complied    with 

9  subparagraphs    (1),    (2),   and    (3)    of   the   first  sentence  of 

10  section  710,  and  in  which  corporation  the  majority  of  the 

11  capital  stock  having  power  to  vote  for  the  election  of  directors 

12  is    owned,    directly    or    indirectly    tlirough    an    intervening 

13  medium  by  any  railroad  corporation  which  has  filed  a  peti- 

14  tion  hereunder,  or  any  corporation  which  is  a  lessor  of  the 

15  petitioning  corporation  and  which  has  complied  with  the 

16  aforesaid   subparagraphs   (1),    (2),   and   (3)    of  section  710, 

17  may  file  its  petition  in  the  same  court  in  which  the  petition 

18  first  aforesaid  shall  have  been  filed,  and  such  petitions  shall 

19  be  heard  and  disposed  of  in  a  single  proceeding. 

20  "Sec.  712.  The  petition   shall   be  accompanied   by  pay- 

21  ment  to  the  clerk  of  a  filing  fee  of  $100,  which  shall  be  in 

22  addition  to  the  fees  required  to  be  collected  by  the  clerk 

23  under  other  sections  of  this  Act,  or  any  other  Act. 

24  "Sec.  713.  Immediately  following  the  filing  of  the  peti- 

25  tion,  there  shall  be  convened  a  special  court  of  three  judges 
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in  the  manner  provided  by  section  266,  as  amended,  of  the 
Judicial  Code,  and  thereafter  all  proceedings  relative  to  such 
plan  or  any  modification  thereof  shall  be  conducted  before 
such  court.  Such  three-judge  court  shall  be  vested  with 
and  shall  exercise  all  the  powers  of  a  district  court  sitting 
m  equity  and  all  the  powers  as  a  court  of  bankruptcy  nec- 
essary to  carry  out  the  intent  and  provisions  of  this  chapter, 
mcludmg  the  classification  of  claims  at  such  time  and  in  such 
manner  as  the  court  may  direct. 

"Sec.  714.  The  special  court,  after  hearing,  promptly 
shall  enter  an  order  approving  the  petition  as  properly  filed 
under  this  section  if  satisfied  that  such  petition  complies  with 
this  section  and  has  been  filed  in  good  faith,  or  dismissinir 
such  petition  if  not  so  satisfied.  *^ 

"Sec  715.  If  the  petition  is  approved  by  the  special 
court,  the  said  court,  during  the  pendency  of  the  proceedings 
under  this  chapter,  shall  havle  exclusive  jurisdiction  of  the 
petitioner  and  of  its  property  wherever  located  to  the  extent 
wfiich  may  be  necessary  to  protect  the  same  against  any 
action  which  might  be  inconsistent  with  said  plan  of  adjust- 
ment or  might  interfere  with  the  effective  execution  of  said 
plan  if  approved  by  the  court,  or  otherwise  inconsistent  with 
or  contrary  to  the  purposes  and  provisions  of  this  chapter: 
frovided  however,  That  nothing  herein  contained  shall  be 
construed  to  authorize  the  court  to  appoint  any  trustee  or 


1 
2 
3 


(Page  7) 

receiver  for  said  properties  or  any  part  thereof,  or  otherwise 
take  possession  of  such  properties  or  control  the  operation  or 
admmistration  thereof. 


II 


ARTICLE   IV — HEARINGS 


Sec.  720.  The  special  court  shall  fix  a  date  for  a  hear- 
mg  to  be  held  promptly  after  the  filing  of  the  petition  and 
notice  of  such  hearing  or  hearings  shall  be  given  to  all  cred- 
nors  affected  by  the  plan  in  such  manner  as  the  court  shall 
direct.  In  such  proceeding,  the  court  may  aUow  such  inter- 
ventions of  parties  m  interest  as  it  may  deem  just  and  proper 
but  any  holder  of  securities  t)f  the  petitioner  shall  have  the 
right  to  present  evidence  and  be  heard  thereon,  in  person 
or  by  attorney,  with  or  without  intervention. 

"Sec.  721.  After  such  hearing,  the  special  court  may 
approve  the  plan  as  filed  or  modify  such  plan  and  approve 
the  same  as  so  modified.  If  the  court  shall  modify  the  plan 
in  a  manner  which  the  court  shall  find  substantiallv  or 
adversely  affects  the  interests  of  any  class  or  classes  of  cred- 
itors, such  plan  shall  be  resubmitted,  in  such  manner  as 
the  court  may  direct,  to  tho^e  creditors  affected  by  such  modi- 
fication and  shall  not  be  finally  approved  until  after  reason- 
able time,  fixed  by  the  court,  is  aUowed  for  said  creditors  to 
be  heard  thereon. 

"Sec.  722.  If  the  United  States,  or  any  agency  thereof, 
40    or  any  corporation  (other  than  the  Reconstruction  Finance 
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1  Corporation)  the  majority  of  the  stock  of  which  is  owned  by 

2  the  United  States,  is  a  creditor  or  stockholder,  the  Secretary 

3  of  the  Treasury  is  hereby  authorized  to  act  in  respect  of  the 

4  interests  or  claims  of  the  United  States  or  of  such  agency  or 

5  other  corporation.     If  in  any  proceeding  under  this  chapter 

6  the  United  States  is  a  creditor  on  claims  for  taxes  or  customs 

7  duties  (whether  or  not  the  United  States  has  any  other  inter- 

8  est  in  or  claim  against  the  debtor  as  creditor  or  stockholder), 

9  no  plan  shall  be  approved  by  the  court  if  it  provides  for  the 

10  payment  of  less  than  the  full  amount  of  such  claim  or  pro- 

1 1  vides  for  any  postponement  of  such  payment  unless  the  Secre- 

12  tary  of  the  Treasury  shall  certify  to  the  court  his  willingness 

13  to  accept  a  lesser  amount  or  agrees  to  such  postponement. 

14  "article   V — proceedings   subsequent  to   approval 
16  OP  petition 

16  "Sec.  725.  If  the  special  court  shall  be  satisfied — 

17  "(1)  That,  at  the  time  of  the  filing  of  said  petition 

18  as  provided  in  article  III  hereof,  the  proposed  plan  of 

19  adjustment  had  been  assented  to  by  not  less  than  two- 

20  thirds  of  the  aggregate  amount  of  all  claims  of  the  peti- 

21  tioner  affected  by  such  plan,  including  at  least  a  ma- 

22  jority  of  the  aggregate  amount  of  claims  of  each  such 

23  class; 

24  "(2)  That  the  plan  of  adjustment  as  submitted  or  as 

25  modified  by  the  court  has  been  accepted  as  submitted 
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1  or  as  modified  by  or  on  behalf  of  creditors  affected  by 

2  such  plant  holding  more  than  three-fourths  of  the  ag- 

3  gregate  amount  of  the  claims  affected  by  said  plan,  in- 

4  eluding  at  least  three-fifths  of  the  aggregate  amount  of 

5  the  claims  of  each  affected  class; 

6  "(3)    That    the    plan    is    fair    and    equitable,    is    in 

7  the  public  interest,  affords  due  recognition  to  the  rights 

8  of  each  class  of  creditors  and  stockholders,   does  not 

9  discriminate  unfairly  in  favor  of  any  class  of  creditors 

10  or  stockholders,  and  will  conform  to  the  requirements 

11  of  the  law  of  the  land  regarding  the  participation  of 

12  the  various  classes  of  creditors  and  stockholders;  and 

13  "(4)  That  all  corporate  action  required  to  authorize 

14  the  issuance  or  modification  of  securities  pursuant  to  such 

15  plan  shall  have  been  duly  taken; 

16  Said  court  shall  file  an  opinion  setting  forth  its  conclusions 

17  and  the  reasons  therefor  and  shall  enter  a  decree  approving 

18  and    confirming   such   plan   and   the   adjustment   provided 

19  thereby,  which  decree  shall  be  binding  upon  the  petitioner 

20  and  upon  all  creditors  and  security  holders  of  the  petitioner; 

21  and   thereafter   the   petitioner   shall   have   full   power   and 

22  authority  to  and  shall  put  into  effect  and  carry  out  the 

23  plan  and  the  orders  of  the  special  court  relative  thereto 

24  and  issue  the  securities  provided  by  the  plan  without  further 

25  reference  to  or  authority  from  the  Commission  or  any  other 
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^f'^^h^ytol^^^^^^^  ^^^  of  all  creditors 

affected  by  the  plan  shall  be  th^«i  ^  claims  and  securities 
so  approved  and  confirmed-  fcSJS^^  ^^  *^«  P^^^  as 
title  of  any  owner,  whSher  a«  frw'  ^'''^^''^'''  ^^a*  the 
rolling-stock  equipment  leased  or  iT^Z^-  ^^,  otherwise,  to 
petitioner,  and  any  right  n^^^^  conditionally  sold  to  the 
of  such  property  in  comphlnce  wi?rZ*^  *^^^  possession 
such  lease  or  conditinnoi  oii  V^^.  ^^^  provisions  of  anv 
by  the  provTsir  onTif  ch^^^^^^^^  ^^^^  --'  ^^  affecS 

visions'wCeby  the  Ct^^^^^^^  o?or^  .T'^^  appropriate  pro- 

shall  be  safeguarded  n  rUmat/ers^^^^^        *^-.'^'^  ^/  *^^  P^^^ 
policy  and  operations         ^^^^^^^  of  the  petitioner's  financial 

as"properlffilt^*t\*^t1^  "^^^  «^^»  have  approved 

17  theVciaf  court,  from    ?me^T^        *^^  ^^^^^«  HI  hereof, 

18  of  the  proceedings  herTund^r   mav  Z'  ^""Tu^  ^^^  pendencv 

19  or  stay,  any  action  or  proceedinT^n  TT""  ^^^  ^^^titution  of, 

20  the  petitioner  or  its  p?opert v  bfsld  n.^^  ,^  •  ^  '^«^*  ^^^^"s^ 

21  the  proposed  plan  of  adhi^fmpnf  f.   "P''''  '^^^''^^  affected  by 

22  eral,  whether  for  the  enforr^ml      T^  '^''"^*'  S*^*^  or  Fed- 

23  the  appointment  of  receiveJs?^^^^^^  such  claim  or  for 

24  or  prosecution  of  a  proceed^nir  Ih^'"*^  ?^  ""l^^^  institution 

ui  a  proceeding  under  section  77  of  the  Bank- 
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would  be  required  to  b^Sd  if  tt.  If.  °'''%''°/  «'"™  "-J^ioh 

--"odilldS^^e^b^e'L^^^fi?^^^^^^  ->}^tted 

7  withm  one  year  from  the  HAf^^f^r   ^xf^®  special  court 

8  proceedings  shall  li  SsS^sed  LeL    Ifr^  *^S  P^*^*^^°'  *he 
**    on  motion  of  any  oartv  in  f^?^i^  i  !l'  ^^'^  ^^^^  ^ause  shown. 

otherwise.         ^  ^^^  "^  '''*^^^«*  *he  court  shaU  determine 

eiJfo'i.,induS?h^^^^^^  -«hts  of  all 

dition  to  the  approval  of  ant  nil^  the  plan,  and  as  a  con- 
petitioner,  from  and  iter  the  fiW^cff  ft  "^t^^^  ««"^*'  *he 
court  and  until  the  makinir  !>f  i  I  ,  *^^®,  Petition  with  the 
court  approving  a  pC  or  di«mi««,-^°^i^'^^''  ^^  *^e  «PeciaI 
tinue  to  make  or  tender  navm^n/f^  i^^  petition,  shall  con- 
the  plan  of  sums  current Iv^na^Vi''  ?"  creditors  affected  by 
^     to  the  amounrproS  t^o  h7t^'^  ^  '"^.^  ^^«^^*«"  cqua^ 

20  the  plan.     If ,  fr^LTnd  after  M^ 

21  the  special  court  therp  shAii  L         r  ^?  °^  *^e  petition  with 

22  such  Wnients7the  st c^^^^^^^  failure  to  make  or  tender 
g  shown"^  for  the'  fa  ilur?  shall  dL'^"^^'i*^«'^  '^  ^^od  cause 
24    finally  approving  anTpl^lhe^S  ^  S^l^^feViiS 
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to  be  made  such  adjustments  with  respect  to  said  payments  or 
any  of  them  as  may  be  necessary  to  make  the  same  conform 
to  the  provisions  of  said  plan  as  finally  approved. 

"Sec.  729.  In  providing  for  any  such  payments  the 
petitioner  may  require  any  bond  or  other  security,  including 
interest  coupons  affected  by  such  payments  to  be  presented  to 
or  deposited  with  a  paying  agent  or  depositary  named  by  the 
petitioner  for  appropriate  stamping  to  show  the  amounts  and 
circumstances  of  such  payment. 

"Article  vi — tax  provisions 

"Sec.  735.  The  provisions  of  Sections  1801,  1802, 
3481,  and  3482  of  the  Internal  Revenue  Code  and  any 
amendments  thereto,  unless  specifically  providing  to  the  con- 
trary shall  not  apply  to  the  issuance,  transfer,  or  exchange 
of  securities  or  the  making  or  delivery  of  conveyances  to 
make  effective  any  plan  of  adjustment  confirmed  under  the 
provisions  of  this  chapter.  No  income,  gain,  or  profit  tax- 
able under  any  law  of  the  United  States  or  of  any  State,  now 
in  force  or  hereafter  enacted,  shall  in  respect  to  the  adjust- 
ment of  the  indebtedness  of  any  petitioner  in  a  proceeding 
under  this  chapter  be  deemed  to  have  accrued  to  or  to  have 
been  realized  by  such  petitioner  by  reason  of  a  modification 
of  or  cancelation  in  whole  or  in  part  of  any  of  the  indebted- 
ness of  the  petitioner  affected  by  a  proceeding  under  this 
chapter. 


(Page  13) 

"Sec.  736.  In  addition  to  the  notices  elsewhere  ex- 
pressly provided,  the  clerk  of  the  court  in  which  any  pro- 
ceedings under  this  chapter  are  pending  shall  forthwith 
transmit  to  the  Secretary  of  the  Treasury  copies  of — 

"(1)  Every  petition  filed  under  this  chapter; 

"(2)  The  orders  approving  or  dismissing  petitions; 

"(3)  The  orders  approving  plans  as  filed  or  as  modified, 
together  with  copies  of  such  plans  as  approved  ; 

"(4)  The  decrees  approving  and  confirming  plans  and 
the  adjustments  provided  thereby,  together  with  copies  of 
such  plans  as  approved; 

"(5)  The  injunctions  or  other  orders  made  under  sec- 
tion 726  of  this  chapter; 

"(6)  The  orders  dismissing  proceedings  under  thii 
chapter;  and 

"(7)  Such  other  papers  filed  in  the  proceedings  as  the 
Secretary  of  the  Treasury  may  request  or  which  the  court 
may  direct  to  be  transmitted  to  him. 

"Sec.  737.  Any  order  fixing  the  time  for  confirming^  a 
plan  which  affects  claims  or  stock  of  the  United  States  shall 
include  a  notice  of  not  less  than  thirty  days  to  the  Secretary 
of  the  Treasury. 

"article  VII — INTERSTATE  COMMERCE  COMMISSION 

"Sec.  740.  If,  in  any  application  filed  with  the  Com- 
mission pursuant  to  section  20a  of  the  Interstate  Commerce 


8 


AMEND  THE  BANKRUPTCY  ACT 


1 
2 
3 
4 
6 
6 
7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 


(Page  14) 

wj  enaoie  It  to  We  a  petition  under  the  orovisions  r.f  thtZ 
chapter,  the  Commission  shall  take  6n&r^olir,^r.^  u 
application  ^  promptly  as  possible  lnd"nanf event  wi?hin 
a^;iica"tl"'   "'"'   *'«"*y   ""^y'   »f*«'   the"g„^ro"S 


tt 


ARTICLE  VIII— PINAL  DECREE  AND  REVIEW 

ma;^b^-rJv'ewed  We  Su'pl^^^  CouH  onhe'nTt''H^'.f  i"'' 
upon  application  for  certiorari  made  wHht  thirty  t.vs^l*'^ 

^f  W^d^Mdijf^'c^oVe^-^'  ^"-"»"  ^  *^  ^^^ 
gJle^yq^^uTrTsu^^^^ 

a4trn%«^et°^e£rtii:\\^^^^^^ 


^1    and  the  orders  of  the  Court  thereon. 
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i  rr^«ln3Hr«f 74H 
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"ARTICLE  X— TERMINATION  OF  JURISDICTION 


period!"  ^  ^^'^  termination  of  such  five-year 

Passed  the  House  of  Representatives  April  17  1939 

Attest:  CI  rr. 

South  Trimble,  aerJfc. 
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The  Chairman.  We  will  hear  Mr.  Fletcher. 
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STATEMENT  OF  R.  V.  FLETCHER,  GENERAL  COUNSEL,  ASSOCIA- 
TION OF  AMERICAN  RAILROADS,  TRANSPORTATION  BUILDING, 
WASHINGTON,  D.  C. 

The  Chairman.  You  might  state  your  name  and  position  for  the 
benefit  of  the  record. 

Mr.  Fletcher.  My  name  is  K.  V.  Fletcher.  I  am  a  lawyer.  I 
live  in  Washington.  I  am  counsel  for  the  Association  of  American 
Railroads. 

I  appear  here  today  in  advocacy  of  the  bill  now  being  considered  by 
the  committee,  H.  R.  5407,  a  bill  which  passed  the  House  of  Repre- 
sentatives recently  without  a  dissenting  vote. 

The  Chairman.  Was  there  a  roll  call  on  the  bill? 

Mr.  Fletcher.  There  was  no  roll  call  on  it. 

The  Chairman.  Perhaps  that  is  the  reason  why  there  was  no  dis- 
senting vote. 

Mr.  Fletcher.  I  would  not  be  sure  about  that.  There  was  no 
demand  for  a  roll  call  as  I  recall  it.  The  bill  was  taken  up  in  the 
House  by  unanimous  consent;  that  is,  there  was  no  objection  to  its 
consideration,  and  it  wAs  not  necessary  to  suspend  the  rules,  and  no 
opposition  developed  in  the  House. 

The  Chairman.  They  are  a  good  deal  easier  over  there  than  we  are. 

Mr.  Fletcher.  I  do  not  know  about  that.  There  was  some  dis- 
cussion on  the  bill,  but  only  by  those  who  appeared  in  advocacy  of  it. 
I  had  the  privilege,  Mr.  Chairman,  of  making  a  brief  statement  about 
this  bill  at  the  hearings  before  the  House  Committee  on  the  Judiciary, 
and  those  hearings  have  been  printed.  If  they  could  be  of  any  value 
to  this  committee  I  am  sure  copies  could  be  secured. 

The  Association  of  American  Railroads,  as  I  have  frequently  stated 
to  this  committee,  is  a  voluntary  association  composed  of  practically 
all  class  I  railroads  of  the  country.  They  have  by  formal  resolution 
directed  men  to  advocate  the  passage  of  this  bill  if  an  opoprtunity 
was  afforded  to  do  so. 

I  have  frequently  stated  in  hearings  before  this  committee  that  not 
only  did  I  appear  in  a  general  way  in  advocacy  of  bills  approved  by 
the  Association  of  American  Railroads,  but  also  in  advocacy  of 
measures  which  have  been  recommended  by  the  so-called  Cominittee 
of  Six,  being  that  committee  which  was  appointed  by  the  President 
of  the  United  States  to  study  the  transportation  question  and  make 
recommendations  to  the  President  as  to  what  measures  seemed  to  be 
desirable  to  improve  the  situation  of  the  railroads. 

I  find  in  the  report  of  the  Committee  of  Six,  on  page  28,  a  brief 
reference  to  the  subject  of  volimtary  reorganizations,  and  this  bill 
falls  in  that  category.  With  your  permission,  Mr.  Chairman,  I 
should  like  to  ask  the  committee  reporter  to  copy  what  is  stated  in 
the  report  of  the  Committee  of  Six  on  that  subject. 

The  Chairman.  That  may  be  made  a  part  of  our  record. 
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po^r  ^''^''^^^«-  I  ^""^t  it  t»  tl>e  committee  reporter  for  that  pur- 

REORGANIZATION  PROCEDURE 

tn^roJ^fo^MalV'X"  Adt'ha^'lT^^H'"  T'^""'  «>«. Procedure  provided 

tribunal  to  effectuate  its'^l^ndus'iolsTn  l'e'even7  rf  UcroVu^fnlCv"*""'' 
and  distribution  of  new  secSi  V^t^Sf     k^  t"?"  "!  ''*^P!'=*  »'  *'^^  aUocation 

authority  to  putT"nto  effect  Lt?^it?r1.f^r  ;?^"w"8.u''  P"*"'  "  ^^  P^^n  no 
bankruptcy  p?oceedinris  plndine  ^ffhlifj}  ^^^  t°it*  •"""•*  '"  ^"^^''^  the 
thereon,  fi^ds  it  Se  to  appro^ve  tte  pU^  i'iwd  t^f^i;  n^"?^^^  •'^^^ngs 

L^oSX&S^-^^in^^S^^^^^^^ 

tt&al  drKirr '  ^^  ^"*  °°*  -««estingV^t  IKMrvL'^t 

W^f„2h'"  P'-<"=««ding8  under  section  77  of  the  Bankruptcy  aT"^  ^^'^ 
vtrTt^^"  recommend  the  establishment  of  a  sinirle  court  to  h.>  lo^«t.^  .♦ 
^th  aJPtb".  ?.';rfT^'"°"'  '*°*''^  P"'"*  "  deemed  dtirable,  and  to  KtJd 

be  appointed  in  the  same  way  a*^e?al  ciS  inH^P«      tk^  'i"*^!^*?*'^^,^  ^'^^ 
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Interstate  Commerce  Commission,  but  with  the  right  to  call  upon  it  or  any  other 
governmental  body  for  information  or  assistance.  The  district  court  should 
continue  to  function  as  it  does  now  with  respect  to  all  other  matters  connected  with 
the  bankruptcy  or  receivership  proceedings. 

We  also  think  it  would  be  in  the  interest  both  of  economy  and  eflSciency  in  the 
administration  of  the  affairs  of  a  railroad  in  bankruptcy  if  the  present  provision  of 
section  77,  which  makes  mandatory  the  appointment  of  at  least  one  trustee,  and 
of  an  additional  one  in  the  event  anyone  connected  with  the  debtor  is  selected, 
were  eliminated  and  the  court  were  left  free  to  exercise  its  own  discretion  in  the 
matter  as  is  provided  under  section  77B  with  respect  to  other  corporations. 

The  aim  of  any  reorganization  should  be  to  provide  a  capital  structure  which  is 
reasonably  calculated  to  safeguard  against  future  insolvency  and  the  necessity  of 
further  reorganization.  Reorganizations  of  the  past  have  aU  too  frequently  failed 
in  that  aim.  The  reason  for  this  in  our  judgment  is  that  too  much  emphasis  has 
been  placed  heretofore  on  the  total  funded  debt  of  the  reorganized  company  and 
its  relation  to  the  physical  value  of  the  property,  and  too  little  emphasis  upon  the 
resulting  fixed  charges  and  the  future  earning  capacity  of  the  property  in  bad 
times  as  well  as  good. 

We  accordingly  recommend  appropriate  statutory  provision  to  the  effect  that 
no  reorganization  plan  shall  be  approved  by  the  court  unless  the  fixed  charges  for 
which  it  provides  are  in  an  amount  which  is  within  the  ability  of  the  property  to 
earn  at  aU  times,  as  demonstrated  by  its  past  experience. 

I  call  attention  to  the  fact  that  the  Committee  of  Six  expressed 
some  doubt  as  to  the  constitutional  vaUdity  of  legislation  along  this 
line: 

VOLUNTARY  REORGANIZATION 

There  seems  to  be  a  rather  general  feeling  among  those  concerned  over  the 
present  financial  condition  of  the  railroads  that  the  Bankruptcy  Act  will  remain 
unsatisfactory  and  inadequate  so  long  as  it  fails  to  provide  some  means  by  which — 

(1)  A  financially  embarrassed  railroad  which  is  able  to  arrange  a  composition 
with  a  large  majority  of  its  creditors  and  stockholders  may  be  able  to  effect  a 
reorganization  on  the  basis  of  the  composition  agreement  without  the  formality 
of  procedure  as  now  required  by  section  77,  thus  avoiding  most  of  the  delay, 
expense,  and  sacrifice  of  eflSciency  and  prestige  which  seem  to  be  necessary  inci- 
dents of  such  procedure;  or 

(2)  A  railroad  faced  with  presently  maturing  obligations  which  it  will  be  unable 
to  meet  may,  without  formal  petition  in  bankruptcy,  secure  a  temporary  mora- 
torium  thereon,  where  there  are  reasonable  grounds  for  the  belief  that  it  will 
thereby  be  enabled  to  work  out  of  its  diflficulties  and  meet  all  obligations  in  full. 

Doubt  has  been  expressed  as  to  the  constitutional  validity  of  any  legislation 
seeking  to  set  up  procedure  of  the  sort  necessary  to  accomplish  the  results  sought. 
For  that  reason  we  make  no  recommendation  with  respect  to  the  matter,  although 
we  have  no  doubts  as  to  the  desirability  of  such  legislation  if  it  can  properly  be 
pibvided. 

The  Chairman.  I  want  to  say  to  you  Mr.  Fletcher,  I  am  sorry 
we  have  not  more  members  of  the  committee  present.  We  notified 
all  members  last  night,  and  telephoned  to  their  offices  again  this 
morning.     It  has  been  impossible  to  get  more  present. 

Mr.  Fletcher.  I  understand.  There  was  some  doubt,  as  I  say, 
as  expressed  by  the  Committee  of  Six,  as  to  the  constitutional  validity 
of  this  legislation,  and  that  leads  me  to  say  a  word  or  two  upon  that 
subject. 

The  Chairman.  What  part  is  that  of  the  report  of  the  Committee 
of  Six?  It  is  really  a  moratorium  for  the  railroads  during  a  given 
period  of  time,  is  it  not? 

Mr.  Fletcher.  Well,  I  do  not  think  so,  Mr.  Chairman.  I  hardly 
think  the  word  *  ^moratorium' ^  is  comprehensive  enough  to  cover  all 
the  purposes  of  this  bill.  One  thing  that  might  be  accomplished 
would  be  a  moratorium,  but  it  might  go  beyond  that  as  I  will  endeavor 
to  explain  in  just  a  moment. 

The  Chairman.  Very  well.     You  may  proceed. 
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Mr.  Fletcher.  Now,  coming  to  this  bill,  which  is  aotlv  i^rm^A  T 
think  a  voluntary  adjustment  bill,  and  wlich  is  in  th«  f«t.!rf  ^f 

ineir  creditors    to  bnng  about  a  composition  with  thosp  rrAHJtnra 
and  my  function  here  fs  not  so  much  to  give  resoMwhy  ThP  hnl 

The  biU  rests  primarily  so  far  as  jurisdiction  is  concerned  .inon  fr,« 

Jf*?^T^*  •?  rj"'"'  ^"^J^  '^  ^«^tedin  the  courtl  bTthe  Constitution 
of  the  United  States.  No  methods,  whereby  the  ends  sought  bvthi« 
bm  could  be  accomplished,  have  occurred  to  any  of  us  other  than 
through  the  exercise  of  the  bankruptcy  Dower  Tt  uM^!r^fi^  .^° 
denominated  as  an  amendment  to  theYaXuptiy  law  and  it  tfkS 

«,tlL^w  ™*«°<1.«<1  to  cover  situations  where  it  was  not  in  the  Dublin 

wiin  tnree-fourths  of  their  creditors  as  to  some  modificatinn  «f  ti^I 
debt  interest,  and  rent  obligations  of  a  carrie^or  to  some  Ztnone 
ment  of  time  of  payment  of  those  obUgations.  postpone- 

Section  700  of  the  House  bUl  is  the  clause  which  deals  with  th. 
lunsdictional  aspects  of  the  bill.  It  there  provides  it  mav  Zt  th! 
tZ  ?^  Postponement  of  debt,  interest,  and^^re^t  ligations  tm'av 
tW  !^*  f"''?  ""^  modifymg  obligations  of  a  railroad  Is  expresseTiJ 

SifiSthrisrtToFUiSd*^^^  ^^«  ^o-^^ 

»£Si^m7ihtbiu"  Z"^:;,  Sn^rt*  ittiiK 

S  K  pd-SfpStTm^ol  a^o^^^^^^^^^ 
Sfi^  weU  providing  an  agreement  could  be  enTere"  into  between 
stockholders  who  propose  a  plan  and  security  owners  who  are  reared 
t^m^te  the  plan,  mth  such  change  in  thecapital  sTructure  as  ^ 
dSb  e     yL  Z^t^'^'T,  °J^^  "^^*^  °f  stockholders  thought 

N^w^Mr^'^/r?'""  <^»'?P^io'i  and  of  the  co,S^.  ^^  "^^^^  °^  ^^'^ 
T  ii^^T'  '^^  Chairman,  this  is  not  an  easy  thing  to  accomnlioh  «= 
I  think  you  can  readily  understand  when  you  rlmembenC.'.lH 

f^S  o?  ft"" ""? -^^  "P^^^^  r*^«l^  ^*«  nofbeenSSd  by  W 

intJ^fW  nl^*""  a«e"stomed  to  think  of  railroads  as  being  divided 
mto  three  classes:  Those  that  are  in  such  great  difBculties  that  th!v 
have  progressed  so  far  toward  insolvency  that  fTreimWion  i^ 
necessary  under  the  processes  of  the  ba^tS  lawTind^Se^ 
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class  which  are  fairly  solvent  and  seem  to  be  getting  along  pretty  well; 
and  a  third  class  which  might  be  called  border-line  cases,  where  there 
is  a  reasonable  probability  of  being  able  to  survive  and  avoid  bank- 
ruptcy if  they  are  given  some  concessions  in  the  matter  of  meeting 
their  obhgations. 

It  is  toward  that  third  class  that  this  particular  bill  is  directed,  and 
instances  have  arisen  and  will  be  told  to  this  committee  by  other  wit- 
nesses, where  railroads  find  that  if  they  could  get  some  time  on  their 
obligations,  if  there  could  be  a  renewal  of  a  note  so  to  speak  rather 
than  a  demand  for  immediate  payment,  or  if  there  could  be  some 
reduction  in  the  amount  of  interest  thev  are  required  to  pay,  provided 
this  country  comes  back  at  all  and  busmess  conditions  improve,  as  we 
are  all  hopeful  they  will,  they  would  be  able  to  survive  without  having 
to  go  through  bankruptcy  in  the  full  sense  of  the  word.  It  is  toward 
that  class  of  railroads  that  this  matter  is  directed,  and  I  want  to  say 
that  I  am  prepared  to  suggest  that  after  the  word  "securities"  where 
it  appears  m  the  seventh  line,  section  700,  page  2  of  the  bill,  it  might 
be  well,  in  the  interest  of  making  clear  that  leases  are  involved,  to 
insert  the  word  ''leases"  after  the  word  ''securities." 

The  Chairman.  On  what  page? 

Mr.  Fletcher.  Page  2  of  the  bill,  line  7. 

The  Chairman.  All  right 

Mr.  Fletch^eb.  Now,  on  this  subject  of  leases,  which  will  be  treated 
by  another  witness  who  is  a  little  better  informed  on  the  subject  than 
I  am,  I  can  say  this  in  a  general  way:  That  there  are  railroads  now  that 
have  in  the  past  leased  other  railroad  properties,  and  provisions  are 
found  in  the  lease  contract  under  with  the  lessee  pays  for  the  use  of  the 
property  of  the  lessor  rents  which  are  often  predicated  upon  an  amount 
of  money  which  would  be  needed  to  pay  interest  on  outstanding  bonds, 
and  in  some  cases  those  leases  take  the  form  of  requiring  paj^ments  of 
money  sufficient  to  pay  dividends  upon  a  certain  amount  of  capital 
stock. 

I  could  cite  cases  which  have  come  under  my  observation  where  lease 
contracts  of  that  kind  have  been  made  and  where  the  rental  is  meas- 
ured by  the  total  amount  necessary  to  pay  interest  on  outstanding 
bonds,  and  also  the  amount  necessary  to  pay  dividends  on  outstandiiig 
stock.  Now,  it  may  be  desirable,  if  this  bill  becomes  law,  to  modify 
some  of  those  leases  in  some  respects,  because  certain  of  those  leases 
have  proven  to  be  quite  burdensome  and  for  that  reason  I  suggest  the 
insertion  of  the  word  "leases"  after  the  word  "securities"  in  the  seventh 
line  of  page  2  of  the  bill. 

I  stated  a  moment  ago  that  I  would  like  to  make  some  reference  to 
cases  which  make  it  clear  to  my  mind  at  least  that  there  is  no  difficulty 
on  constitutional  grounds  so  far  as  this  bill  is  concerned.  I  would 
like  to  refer  to  them  without  reading  the  cases,  if  I  may. 

The  Chairman.  Let  me  ask  you  this  question  right  there:  When 
the  question  of  constitutionality  is  raised  on  what  theory  is  it  raised? 

Mr.  Fletcher.  On  the  ground  that  this  bill  did  not  sufficiently 
protect  the  interests  of  minorities,  of  less  than  25  percent,  which  had 
not  consented  to  the  plan.  I  do  not  think  it  has  been  urged  with 
much  furiousness  but  I  have  heard  some  suggestions  that  this  bill 
undertakes  to  sacrifice  the  interests  of  those  who  do  not  see  proper 
to  consent  to  a  plan.     I  hope  to  show,  if  my  time  will  permit,  that 
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there  is  no  question  at  aU  involved  in  this  bill  which  would  IpaH  fn 

or  receivership  could  be  taken  out  of  bankruptcy  or  receivPrshin'^n J 
could  be  reorganized  under  this  bill.    What t"  ^ ™y  ^bout 

section  rrnowlnhl^t'  ^^}  ^TT^^  P^''^'^^^  that  railroads  under 

The  Chairman.  How  is  that? 
undir  sSr7TnoV?^'h*'t  ^^  ^T^'^  P'^^^es  that  railroads 
SmsepTf  L?;r:.^siot1ffi\r  "°*  '^^^^  ^^«  '^^*  *«  ^^ 

Aha  Chairman.  Let  me  caU  your  attention  to  this  language 

cedure  pro^U^uS'irTht-JndTn'lr  hlf.  tt  K'^"«<=""y:  Nevertheless,  the  pro- 
approval.  The  diStv  is^h^t  vn,.^iJrJ?^°  "^.T^^  '"  8«°e'-al  "^th  g^eat 
77  without  any  MsuS  that  vonZ^H^i  %^""f  ""  P^eeeding  under  section 
provisions  of  tliel^nXg  bUL    ^  ^  ""^^  °"'  *  composition  plan  under  the 

out**of  ^^''Tnhf  "ecuritvte^S^  "  P™<=eeding  under  this  bill  is  entirely 

assistance  of  the  rai!ro1S^&  th™XsS^nH^  fT  *°  P^Pk"*  "  P'""  '''^^  "»e 
of  security  holders  to  aMent  to  «,^^h  t^,,  ^^°''  'lu'^^^  «**  **"«  requisite  number 
the  section  77  cl^MdTmt.I^t/th^^P'^'^'/''''  *''®7  ^'>°"W  ^^  able  to  dismiss 

ever,  they  amn^'ct^Sl"  thfsXft°H  w  °"*"{,°'*''  '^^  "^'^  »*"*"'«•  H°^ 
pending.  ^  inrougn  this  proceedmg  with  a  section  77  proceeding  stiU 

pro'^iirund:^  t^f;:'n'd°ng*bretn*?horh'^^  •'°"^T'  *°  -"'»*«  «"«•>  « 
were  still  pending?      •"°'"°8  "'"  even  though  the  proceedings  under  section  77 

i-UtY/ted  ouror^urt.'^'  '*  '"  P"'""^  *°  '""'^te  »"<">  »  proceeding,  because  it  is 

The  C^'^Zv  <W**  ^  ^''^^  ^«^*°*-    I  ^»^t«d  to  ™ake  clear 

nn^t^^^^^S^^'-  «"*  ^°-  'd-  -  tl'-t  tW  could  dis. 
Mr  Fletcher.  Like  what  would  be  involved  thpr^  •  vaq     t  c,,r.^ 

of  thino^  flfaf^  .  V^  ^^."^  conceive  of  some  courts  doing  a  lot 

Of  things  that  have  not  been  in  the  pubHc  interest.  ^ 


AMEND  THE  BANKRITPTCY  ACT 


15 


Senator  White.  Does  it  take  75  percent  in  one  instance  and  66?^ 
percent  in  another  instance  for  a  proceeding  under  section  77B  to  be 
dismissed? 

Mr.  Fletcher.  No,  sir.  This  refers  to  a  proceeding  under  section 
77  and  not  section  77B.  Such  a  proceeding  would  be  dismissed  by  the 
court  if  the  court  reached  the  conclusion  that  there  was  no  use  trying 
to  go  on  with  it  and  there  was  no  possibiHty  of  getting  a  decree  which 
would  meet  the  situation. 

Senator  White.  What  was  your  reference  to  75  percent  and  to 
66%  percent? 

Mr.  Fletcher.  In  the  case  of  this  bill  there  could  be  no  decree 
finally  approving  a  plan  unless  75  percent  of  the  creditors  as  a  whole— 
and  when  I  say  "as  a  whole"  I  mean  measured  by  the  value  of  their 
claims — consent  to  it;  and  unless  60  percent,  included  within  the  75 
percent,  of  each  class  as  the  court  has  classified  the  claims,  consent 
to  it. 

The  Chairman.  Let  us  assume  that  a  railroad  has  a  minority 
stockholder  or  creditor,  and  the  major  or  75  percent  of  creditors  are 
institutional  organizations,  and  they  get  together,  even  though  the 
railroad  did  not  need  reorganization,  but  they  wanted  to  squeeze  out 
that  man  holding  a  small  minority  interest,  they  could  fail  to  pay 
interest  or  postpone  payment  under  this  bill,  could  they  not,  and 
bring  such  a  situation  about? 

Mr.  Fletcher.  No,  sir.  They  cannot  do  that  unless  there  is  an 
allegation  that  the  railroad  is  unable  to  meet  its  obligations.  It 
must  be  in  the  status  where  a  bankruptcy  court  would  take  charge  of 
it  before  they  could  proceed  in  that  way. 

The  Chairman.  Mr.  Chandler  said,  on  page  6060  of  the  Congres- 
sional Record: 

Mr.  Lewis  of  Colorado.  By  my  interrogatories  of  the  gentleman  I  did  not  wish 
in  any  way  to  criticize  but  to  praise  this  bill.  However,  some  question  has  been 
raised  by  those  interested  and  who  have  found  so  much  merit  in  the  pending  bill 
that  they  are  wondering  if  they  might  not  avail  themselves  of  its  provisions,  even 
though  they  are  already,  as  they  express  it,  "enmeshed  in  77." 

Mr.  Chandler.  I  think  it  may  be  possible  and  quite  probable  that  many  rail- 
roads now  in  court  in  one  way  or  another  may  be  able  to  work  out  their  problems 
and  then  seek  relief  under  this  bill  if  enacted  into  law.  I  have  the  feeling  that 
this  bill's  usefulness  wiU  expand  with  experience  under  it. 

Mr.  Fletcher.  Yes;  I  think  that  is  sound.  I  believe  they  could. 
And,  furthermore 

The  Chairman  (interposing).  Then  you  think  it  would  be  the 
right  thing  to  let  railroads  that  are  now  in  bankruptcy  go  ahead  and 
dismiss  their  petitions  in  bankruptcy  and  come  outside  and  try  to 
work  it  out  in  this  particular  way? 

Mr.  Fletcher.  I  do  not  think  that  would  ever  happen.  In  the 
first  place,  those  proceedings  have  gone  on  so  far,  or  at  least  many  of 
them  have,  that  they  are  very  close  now  to  a  point  where  some  final 
plan  will  probably  be  approved  either  by  the  Commission  or  the 
court,  or  both.  They  have  to  get  the  consent  of  all  these  creditors, 
and  so  many  controversies  have  already  arisen  I  do  not  think  it 
would  be  practical  to  secure  anything  like  the  majority  required  under 
this  bill. 

The  Chairman.  As  far  as  I  am  concerned  I  would  never  in  a  million 
vears  agree  to  a  bill  providing  that  railroads  now  in  bankruptcy  could 
have  their  proceedings  dismissed  and  come  out  and  be  allowed  to  go 
ahead  in  the  manner  provided  here. 
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as  I  will  explain  later     Aside  fmm  th^^T  foi!  *  ?^**  '*  ''^'7  <='«*"• 

■>.?t  S'wXff  ™*  ■"  "*"  "»'  I-* ""  ™~  "e.  y«  i.«  mist. 

The  Chairman.  What  percentage — — 
Mr.  Anderson.  It  is  85  percent,  I  believe. 

the  interSte  of  anvwL     TK        P'^<>«e«d    without  the  sacrifice  of 

permit  payments  of  interest  orTincipal  To  be  Dostn^^^^^^^^^^  "'*?*''*'  J"?''^  *" 
any  way  extinguishinR  or  modifv  n^  th»  ^.-ift'l  P,^?''''/°'^  *  ''™«  without  in 
plan  can  be  juftified  Inly  T  the  ?heorv  thlt  th»  I'l-l"""*^"  collection.  Such  a 
through  a  temporary  period  of  low  PArnZJith^u*  ''?''}^°^'^  company  is  passing 
distant  date,  by  a  return  to  high  or  comSfra«velv  Wh*^  «"?»eeded,  at  no  ver? 
happens  nothing  wiU  be  accomplished Txcen^  tn  J.f»**K*"'''?^'  '"^  ""'^^s  t^s 
worse  when  it  finally  anivea      W?nnt.  *t^*  ^  ^^i^'^  the  evil  day  and  make  it 

diciary  states  in  a  zlport  accompanying  rR*M0^°trt*irhi^1  °°  ^^^J'"' 
intended  primarily  to  apply  to  railrnoH  ^'r^V:L  ■  ■  .  *"*  •""'  ''  enacted,  s 
oulties  and  requiring  tempOTary  relirf  h^,f  °T^  •^.  "J  *TP°'"*'"y  financial  diffi- 
overhauUng  of  thei/capTtel  ™t™c?ur^    "*  °°*  '°  "'''°'''«'*  '^  *»  '^l"-^  thorough 

not  be*°asXt™heriVbn  ret"ur?io'^h-1.""''''  '^"^"^  *°  «"«-  *>>**  there  wiU 
there  is  no  such  return  the  ult  mate  stet  of""  tT?"^^.'^*'^  }^^^  ^''"'^K'-  « 
such  a  moratorium  as  H  R  5407  contPmnuL  creditors  of  a  railroad,  after 
contrary  will  be  worse.     Su^h  StTAT^o^l^  f^LKc^l^o-f  tt 
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fact  that  the  management  of  the  company,  in  its  endeavor  to  prevent  a  break- 
down of  the  plan,  may  be  expected  to  neglect  the  proper  upkeep  and  improvement 
of  the  property.  There  has,  in  our  judgment,  been  a  tendency  to  temporize 
with  the  situation  of  railroads  that  cannot  reasonably  be  expected  to  meet  their 
charges  without  an  actual  reduction,  and  this  bill  appears  to  contain  possibilities 
of  a  continuance  of  that  policy. 

So  really  it  is  not  a  question  of  just  creditors.  There  is  a  public 
interest  involved  in  whether  or  not  railroad  companies  are  going  to 
continue  to  cling  on  by  an  eyelash  because  it  does  have  the  tendency 
to  depress  and  cut  down  and  deepen  the  depression.  Now,  that  is 
the  principal  point  as  far  as  I  am  concerned  that  bothers  me  about  this 
proposed  legislation. 

Mr.  Fletcher.  I  hope  the  committee  will  not  take  everything  that 
Mr.  Eastman  says  as  being  exactly  right,  because  I  am  sure  the  com- 
mittee will  want  to  examine  this  bill  for  itself. 

The  Chairman.  Oh,  yes,  the  members  of  the  committee  will  do 
that. 

Mr.  Fletcher.  I  think  Mr.  Eastman,  while  he  always  makes  an 
intelligent  and  I  dare  say  an  honest  discussion  of  these  matters,  falls 
into  the  same  error  that  some  others  have  fallen  into,  namely,  that 
it  is  not  a  complete  reorganization  but  is  complicated,  dependent 
upon  what  stockholders  and  creditors  might  agree  upon.  Before  a 
court  could  approve  a  plan,  it  must  be  proven  to  be  compatible  with 
the  public  interest. 

Let  us  suppose  you  had  a  section  77  proceeding,  with  all  its  delay, 
such  as  we  have  heard  so  much  talked  about,  with  all  its  expense,  and 
during  the  progress  of  the  proceeding  creditors  and  stockholders  were 
able  to  get  together,  75  percent  of  them,  on  a  plan,  don't  you  think 
it  very  likely  that  the  Interstate  Commerce  Commission  and  the  court 
would  go  very  carefully  into  the  matter,  but  would  give  due  considera- 
tion to  that  plan  since  it  was  endorsed  by  so  large  a  number  of  those 
primarily  interested,  and  that  they  would  probably  approve  that 
plan,  just  as  this  court  is  called  upon  to  approve  a  plan  in  connection 
with  the  bill  now  under  consideration? 

The  Chairman.  They  would  give  serious  consideration  to  it,  yes, 
but,  after  all,  if  it  was  not  in  the  public  interest  they  should  not  do  it. 

Mr.  Fletcher.  No,  and  a  court  won't  do  it  under  this  bill. 

The  Chairman.  A  court  nor  the  Commission  should  not  give  con- 
sideration to  it  unless  found  in  the  pubUc  interest. 

Mr.  Fletcher.  That  is  quite  right. 

The  Chairman.  And  certainly  if  they  realize  the  plan  is  only  pro- 
longing the  evil  day. 

Mr.  Fletcher.  Yes.  And  under  this  plan  a  court  will  not  approve 
it  unless  it  is  in  the  pubUc  interest. 

Senator  White.  Mr.  Chairman,  did  this  bill  come  before  the 
Judiciary  Committee  of  the  House? 

The  Chairman.  Yes. 

Mr.  Fletcher.  I  want  to  call  to  your  attention  but  not  read  ex- 
cerpts from  the  cases;  or  at  least  I  would  like  to  put  in  a  reference 
from  a  leading  case,  which  is  Continental  Bank  v.  Rock  Island  Rail- 
way, appearing  in  Official  Reports  of  the  Supreme  Court  as  volume 
294  U.  S.  No.  4,  beginning  at  page  648.  I  call  particular  attention 
to  what  is  said  by  the  Court  on  pages  672  and  673: 

Equity  receiverships,  resorted  to  for  that  purpose,  have  never  been  satisfac- 
tory, for  many  reasons.  Partly,  no  doubt,  in  recognition  of  that  situation, 
Congress  by  section  77,  added  railroad  corporations  to  the  category  of  those  who 
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!J.rporation  is  "unable  to  m^fneS  tSey  matre '^^^^^^ 

it  IS  used  as  an  alternative  for  the  worH  "inirfiL^f "  ^u   •    ^?«  "^t  phrase,  since 

less  than  a  condition  of  %ank™Dtcv"  or  'W^^^       obviously  means  something 

ployed  in  the  law.  See  BankrS^^c^AcT  secttn  ?Tl5W^''ir  IS"*  *"«  .^P" 
solvent"  as  one  whose  assets  »t  «  f.i,.  „.i. Lt-  Uo),  which  delSnes  an  "in- 

It  may  be  constCi  tXchlde  a  debto?  ^h^.'l?hr''^'"'^^•'^*♦°  pay  his  debts. 

may  be  able  to  pay  if  ttoe  ?o  do  so  be  su^ctfnUv ttTd^Jf  "^cfu^-  '"'T^'^^' 
tion  77  does  no  more  than  follow  th.  i;L  „f  u-  ?  •'^  extended.  Obviously,  seo- 
ment  projected  bv  previZ  acte  °^  b"storicaI  and  progressive  develop- 

dis«nguiSin''prind'S'e*'^^^^  ^"^^  conBrmed,  cannot  be 

actof  1867:a8^S  by X  *S^Tfo^7*'?^'''^^^  authorised  by  the 

either  that  the  woceedin/sh™.fH  V^Li?^  *  !f-  "S'  "fcessary  to  the  validity  of 
constitution^ftrof  The  §d  nrovisforfnr  »"  ^''^"dication  of  bankruptcy.  The 
/nre«eman(20Fed  Cas  4TO  49n97^  PitH^fr*'°°  '«,?<>*  open  to  doubt. 
Bank  v.   Movses    «,,«rn      xh^'t  ^       •  •''     **°  V}^  approval  in  Hanover  National 

an  adjustment  of  a  failing  debtor's  ohHa«fi!.n{.o^Tuu  u  ^P^^  contemplate 
may  not  sunervenp  in  PifW  ?i^  obligations;  and  although  actual  bankruptcy 
rnnfpiPs     ^^Ia  I^r'  ^^^^  *^®  ^^^^  ^^^  less  laws  on  the  subject  of  bank 

bmding  upon  bondholders  who  were  citizens  of  fhpTT^L^iQ*.*^^^    ^*°u^  *^"f 
|a=nt-w»„^i;^k1\t'^pKH^^^^ 

te^,\tra"p^-^^^^^ 

S^S;  "  '**°''™P*  '*^»'  whatever  may  be  the  form  they  assume,  are  of  tlat 
of  bankruptcy  throughout  the  United  States.'    Vn^Z  'pZi^  TintiSt! 
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wherever  they  reside,  can  be  bound  by  the  arrangement  which  it  is  sought  to  have 
legalized,  the  scheme  may  fail." 

It  is  unnecessary  to  consider  the  criticism,  sometimes  made,  that  these  excerpts 
are  dicta  merely,  since  we  are  of  opinion  that  they  are  sound  in  principle. 

It  follows,  from  what  has  now  been  said,  that  section  77,  in  its  general  scope 
and  aim,  is  within  the  power  conferred  by  the  bankruptcy  clause  of  the  Con- 
stitution; and  we  so  hold. 

Now  that  was  a  case,  Mr.  Chairman,  where  one  of  the  questions 
involved  was  the  right  of  the  court  to  administer  the  bankruptcy 
proceeding  in  the  case  of  the  Rock  Island  to  restrain  a  sale  of  securities 
which  had  been  pledged  as  collateral  for  loans  to  the  bank,  and  in  con- 
nection with  that  question  it  was  discussed  at  length  before  the 
Supreme  Court  of  the  United  States. 

The  Chairman.  I  must  confess  that  I  have  not  given  this  bill  careful 
consideration  because  my  time  has  been  occupied  with  other  legislation. 

Mr.  Fletcher.  Mr.  Chairman,  if  you  need  any  support  to  that 
statement  I  will  be  glad  to  make  affidavit  that  you  have  been  very 
busv  in  other  quarters. 

The  Chairman.  You  may  go  ahead  with  your  statement. 

Mr.  Fletcher.  That  Court,  in  passing  upon  the  particular  question 
that  was  before  them  in  that  case,  bad  occasion,  responding  to  certain 
objections  that  had  been  made  at  the  bar,  to  pass  upon  this  whole 
question  of  the  power  of  Congress  to  deal  with  situations  where  there 
had  been  no  actual  insolvency,  which  was  the  basis,  as  you  know,  for 
the  most  part,  for  bankruptcy  legislation,  but  cases  where  the  com- 
pany found  itself  unable  to  meet  its  obhgations  and  was  in  difficulties, 
which  might  be  permanent  or  which  might  be  temporary. 

If  any  member  of  this  committee  has  any  doubt  of  the  constitu- 
tionality of  a  bill  of  this  kind,  if  you  will  read  those  two  pages  of  tiie 
decision  I  think  you  will  find  it  to  be  helpful. 

I  also  call  attention  to  the  case  of  United  States  v.  Bekins 

Senatol-  Johnson  of  Colorado  (interposing).  You  will  put  that  in 
the  record,  will  you? 

Mr.  Fletcher.  Would  you  like  placed  in  the  record  the  language 
I  depend  upon? 

Senator  Johnson  of  Colorado.  Yes. 

Mr.  Fletcher.  I  would  be  glad  to  read  it  or  can  hand  it  to  the 
committee  reporter  as  he  may  put  it  in,  if  you  prefer  that. 

Senator  Johnson  of  Colorado.  Just  give  it  to  the  committee  re- 
porter and  let  him  put  it  in. 

Mr.  Fletcher.  Well,  it  consists  of  three  printed  pages  and  I 
believe  it  was  understood  that  that  has  to  go  in. 

Senator  Johnson  of  Colorado.  You  are  now  referring  to  the  Rock 
Island  Railway  case. 

Mr.  Fletcher.  Yes. 

Senator  Johnson  of  Colorado.  And  now,  how  about  the  other  case. 

Mr.  Fletcher.  In  the  case  of  United  States  v.  Bekins,  which  was 
decided  on  April  25,  1938,  and  which  appears  m  volume  304,  U.  S. 
No.  1,  there  is  some  language,  found  on  page  47  of  that  opinion, 
which  I  should  also  like  to  have  included  in  the  record: 

First:  Chapter  X  of  the  Bankruptcy  Act  is  limited  to  voluntary  proceedings 
for  the  composition  of  debts.  Aside  from  the  question  as  to  the  power  of  the 
Congress  to  provide  this  method  of  relief  for  the  described  taxing  agencies,  it  is 
weU  settled  that  a  proceeding  for  composition  is  in  its  nature  within  the  Federal 
???J'^P**'y  power.  Compositions  were  authorized  by  the  Bankruptcy  Act  of 
1867,  as  amended  by  the  act  of  1874  (c.  390,  par.  17,  18  Stat.  182).     It  is  un- 


20 


AMEND  THE  BANKRUPTCY  ACT 


AMEND  THE  BANKEUPTCY  ACT 


21 


necessary  to  the  validity  of  such  a  proceeding  that  it  should  result  in  an  »rtinH,v» 
tion  of  bankruptcy.     In  re  Reiman  (20  fid    Cas    490    4qfi    iorJ.  ?-f^,'       ?^ 
National  Bank  y.  Chicago,  R.  I.  &  P/«w/Co   (29?U   S   648   fi72  fiV^?"'!"'?!"' 
C<mtinental  Bank  case,  in' the  course  of 'a  f  .til  consideration  'ofthe^^cwe  of  the 
"Thi  ^^n^^lUr  ^  P,°r'  til  of  f5«  ^^o'""""  °1  "«  exercfse?  we  Lid- '^       ^^^ 

doubt*!'  r  fft^etaMykd  Vis'  59r^9Ti9J)^XT•'fH'<'"  '«  "°^  ?p^s  *° 
(H-er  JVoiionaJ  Bank  y  Moyse!,sup^'  (186  ullt' 0^87  Tt???"'^''  ^°  ^°"- 
nolHn!."^ %\^  "':?/?  thl.broad^'grounTthai  fhe*'fubfelt^  of'btVrrtS'  Z^ 
nothing  less  than  'the  subject  of  the  relations  between  an  insolvent  or  nonoavTn^ 
or  fraudulent  debtor  and  his  creditors,  extending  to  hran^hdr  relief  ""^  That 
hpS*^n'i°i  "««««^»"-y  f?"-  the  proceedings  to  be  carried  through  iXnWtcv  was 

mm^^iJ^t.^*'®  '"^!  in  which,  as  aU  members  of  the  committee  wiU 
remember,  the  court  held,  upon  the  second  appeal,  it  was  constitu- 
twnal  to  provide  that  municipalities  might  take  advantage  of  the 
bankruptcy  law  and  be  reheved  of  their  obUgations  through  the  proc 
esses  of  the  bankruptcy  law.  ^  ^ 

tutTon^f  W^th/S  *^^*  suWect  as  I  recaU  it,  was  declared  unconsti- 

In  the  Bekms  case,  87  percent  of  the  creditors  had  agreed  to  the 

nb4Thi.*^v.*°^-"-^y  '"^f^  *^?*  ^«°g"'««  I  mfntioned,  on 
fifff  «  '  ?/.  tte?pmion,  will  come  indubitably  to  the  conclusion 

♦^■iT'  ""^l"^  ^^^J  •*"  ?'5'  ^**^'"*  *°  ^'la'yze  this  bill,  I  caU  attention 
to  section  705,  which  is  the  section  deaUng  with  definitions  I  do  not 
Sr„*^  go  over  these  definitions  in  detail  because  tCy  are  eaSty 
i^l^nH^a  ^\^^^''^  petitioner,  what  constitutes  claims  and  cred- 
itors, and  the  only  suggestion  I  want  to  make  on  this  subject  of  leases 
^  that  perhaps  paragraph  2,  on  page  2  of  the  biU,  defining  claims  Sht 
be  improved  so  as  to  make  certain  situations  a  Uttle  clearer  ttfev 
Ti.U^^'^  ""*"■"  ^^^  *^*?^  *^«  ^°^«1  "petitioner"  in  line  2rpage? 
s^gisSf^^'  ^^^  constitute  a  new  sentence  th^t  I  am 

Jp^eirinflts^^-trl^^^^^^^^^ 

rn^t^^p^^vr  &h-sttr/t  tKi-^^^^^^^^^^^^ 

if  vn,!  T^Zi  *^^  that  suggestion  is  made,  Mr.  Chairman,  is  that 

f™t^  ^»T  *"  "1'^?  '^*'^"  y°"  ^*^«  t«  determine  the  total 
amount  of  aU  claims  so  that  you  can  see  whether  you  have  75  nercent 

of   he  anaount     Now  there  mi^ht  be  some  difficulty  hi  detemS 

l"htwK*  f  *^'  *""""^*  "^  "  ^^»™  ^here  there  is  I  contrac™^ 
which  the  lessee  pays  rent  to  the  lessor  based  upon  the  amount  of 
dividends  on  the  outstanding  capital  stock.     In  order  to  make  that 

™nt  ^fr^°?'?^°*r'l'^¥^?^*i'  "^^"^  ^''"Id  provide  that  the 
amount  of  the  claun  of  stockholders  of  the  lessor  company  would  be 
the  total  amount  of  the  par  value  of  outstanding  stock.     And  it 


Along  the  line  of  my  previous  suggestion  I  would  like  to  suggest 
that  there  be  inserted  after  the  word  ''securities"  in  line  12,  page  3, 
the  word  ''leases".  That  would  correspond  to  the  change  I  suggested 
in  line  7  of  page  2. 

Going  to  section  706  of  the  bill:  That  is  a  familiar  section,  which 
provides  that  no  creditor  shall  be  deemed  to  be  affected  by  any  plan 
unless  such  plan  proposes  a  modification  of  the  evidence  of  debt  or 
other  instrument  defining  the  rights  of  such  creditor 

The  Chairman  (interposing).  What  section  is  that? 

Mr.  Fletcher.  It  is  section  706,  line  13,  page  3,  of  the  bill.  It  is  a 
clause  which  provides  in  simple  language  that  no  creditor  shall  be 
affected  by  the  plan  unless  the  plan  proposes  some  modification  of 
his  rights.     I  think  that  is  clear. 

Now  we  come  to  the  procedural  part  of  the  bill.  The  first  thing 
that  has  to  be  done  under  this  bill  is  for  the  stockholders,  which 
means  the  company,  to  formulate  a  plan.  That  plan  has  to  be  sub- 
mitted to  the  creditors  and  at  least  25  percent  of  the  creditors  must 
assent  to  the  plan  before  it  can  even  be  filed  as  an  initial  proceeding 
with  the  Interstate  Commerce  Commission. 

When  this  bill  was  drawn  originally  there  was  no  provision  for  re- 
quiring any  particular  number  of  creditors  to  assent  as  a  condition 
precedent  to  the  filing  of  an  appUcation  with  the  Commission.  But 
it  was  thought  it  would  be  better  to  have  the  consent  of  at  least  25 
percent  of  the  creditors  before  any  steps  should  be  taken  under  this 
bill.  In  other  words  it  was  suggested  that  railroads  might  get  up  a 
plan  without  having  consulted  their  creditors,  and  file  an  appUcation 
with  the  Interstate  Commerce  Conmaission  when  there  was  no  rational 
hope  of  getting  any  substantial  number  of  creditors  to  agree  to  it; 
that  it  would  be  a  disturbing  thing  to  do,  and  that  it  would  be  proper 
not  to  take  any  step  whatever  unless  at  least  25  percent  of  the  creditors 
had  agreed  to  the  plan. 

So  that  with  this  first  step,  which  is  to  file  with  the  Interstate 
Commerce  Commission  a  petition,  it  would  have  to  show  of  course 
that  25  percent  of  the  creditors  had  agreed  to  that  plan;  and  then 
the  matter  is  taken  for  the  first  time  before  the  Interstate  Commerce 
Commission.  I  call  attention  also  to  the  fact  that  in  the  very  pre- 
liminary recitals  in  section  710  it  is  provided  that  a  railroad  corpo- 
ration in  process  of  reorganization  under  section  77,  cannot  avail  itself 
of  the  provisions  of  this  bill. 

The  Chairman.  Coming  back  to  section  706,  it  says: 

No  creditor  shall  be  deemed  to  be  "affected"  by  any  plan  unless  such  plan  pro- 
poses a  modification  of  the  evidence  of  debt  or  other  instrument  defining  the  rights 
of  such  creditor  or  a  modification  of  the  security,  if  any,  for  the  claim  of  such 
creditor. 

That  creditor  might  be  adversely  affected  without  their  asking  for 
a  modification  of  his  particular  security. 

Mr.  Fletcher.  I  do  not  think  so. 

Senator  White.  Would  not  the  fact  of  dealing  with  a  security,  any 
evidence  of  indebtedness,  either  junior  or  senior  of  a  particular  class 
of  creditor,  affect  its  situation? 

The  Chairman.  I  think  it  would  be  bound  to  affect  him  one  way 
or  the  other. 

Mr.  Fletcher.  It  might  help  him. 

The  Chairman.  And  it  might  be  a  detriment. 
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and  that— -  °*  ***  *^-    ^'  "^  ^"PP°«e  it  is  a  first  mortgage, 

*n?cr^-to7XctS*"P°^>-    That  is  not  what  it  says.    It  says 
broTghfL^^X^^^^^  J^elped  by  a  plan  he  need  not  be 

dama'SS  '^'*^*"''''  °^  ^°'°'''^*'-  ^  ''*^'^  ^«'''^'  ^^^^  ««««*  •nust  be 
,^  Mr.  Fr,ETCHEB.  That  is  the  meaning  of  the  phrase  as  I  understand 

y^ofd^TsJ^V'-  ^^  °"*  P"*  ^  *^«  --d  "adversely"  before  the 
if  fSmtrrtakeV'^  ^'^  ^  P^-^^'^^^  *^«  l-^««e  of  section  77, 
mT^.^ZI-  StTa/K^*  -P--  -  -tion  77. 

M?*Fletchee-  No''!  ^ "l^vf  "'*'^"i'^<'*  ^"'"''d  here. 
«>ns^ued  ^Twha^  follo,^TL/mT;  •    ^*!"'*"^"  *«'«  '»"«*  ^e 

<le£g^^''"""''-  ^'  ''''^'  *"  ">«  t'^*'-^  should  be  language  in  there 

ord'^'to^'mXTpeSi/raf  Iha^"^  any  objection  to  that  in 
in  the  light  of  the  WuaM  in  ;r„li^^  supposed  it  was  clear  enough 

i  toXTnte^ratrCommetV'  "  ''■'"'^'''^  *<>  -l*^*  ^his 
section  28  of  the  Cei^tetP  f^^l^  Commission  is  because  under 

wiU  be  some  oUier  seSn  if  S^o'k  "^'^  *'  '\  now  stands,  and  it 
ment  tvtU  not  be  changed  nor  th«  W^"^"""^".*  ^^'  ^"'  t^^^  "^mend- 
for  the  Interetate  Comn,P;^i  r  language  needed,  it  wUl  be  necessary 

of  certain  ^cS^^T^T,^  ^th^grL^  etct""  V  ^^"^"^^ 
disposition  on  the  nfirf  of  fVifo  kYii  y^V^^"^}^  eltect.     There  was  no 

tt.e'^CommiiLn  hiXt  rLp^ct  S^^i?.X^r  rl^X^'  '^"tl>«"ty  "^ 
mission  takes  tWs  olan  ifft  h^^K         ^  Interstate  Commerce  Com- 

of  the  credito,^  looks'  at  thrn^rf^PP^^"*^  "'""""^y  ^^  ^5  percent 
whether  it  wMiId  be  in  thinnKii^-^  ^""".'^  P'^^P^'^e  "^  finding  out 
ties  which  tTe  ntw  pkn  reafi  t^  K '^*  ^°^  '^*^  ^  ^«"«  *!>«  sfcuri: 
well  and  usuaUv  does  nro^^^f  ^.  fi  ^^-  '^''^'  ^^"^  *^«  Plan  may  very 
or  securities  b^somf otWfti  thi'  fhlTT  "k^  «<^ditional  securiti^ 
machmerv  of  the  bUl  is  hi  S,  Tl,i^%*  ^^^^  prevailed  before  the 
mission  fbr  them  to  s^elf  fhf  LI  *^*^**'"^^i  "^H^t  go  to  the  Corn- 
in  the  public  hiwt  proposed  modification  of  securities  is 

invdv^^.  ""^^  '^'  suggestion,  on  line  10,  that  that  phrase  is  a  Uttle 

S'  FlItch^er''- Y^""  "''  'P'"^«  "^  P^«  '^  of  tte  bill? 
The  Chairman.  It  says: 
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as  proposed  by  such  plan  of  adjustment  (other  than  securities  held  by,  or  to  be 
issued  to,  Reconstruction  Finance  Corporation) — 

Mr.  Fletcher.  Yes;  but  they  do  not  come  in  there,  really,  because 
the  Reconstruction  Finance  Corporation   Act  itself  takes  care  of 

that. 

The  Chairman.  Why  not  put  them  in? 

Mr.  Fletcher.  I  wanted  to  suggest  a  change  in  line  10  where  it 
now  recites: 

Modification  of  securities  is  in  the  public  interest — 
to  something  like  this: 

Modification  of  securities  is  compatible  with  the  public  interest. 

That  is  to  say,  it  makes  quite  a  difference  whether  you  use  one 
phrase  or  the  other.  If  you  say  it  is  to  be  in  the  public  interest  you 
must  have  a  confirmative  finding  that  public  interest  is  thereby 
promoted;  whereas,  if  you  say  "compatible  with  the  public  interest" 
you  mean  if  the  public  interest  is  not  thereby  adversely  affected. 
I  therefore  make  that  suggestion  for  a  change. 

The  Chairman.  You  mean  to  say  that  the  securities  in  themselves 
are  in  the  public  interest? 

Mr.  Fletcher.  They  should  not  be  issued  if  they  are  inconsistent 
with  the  public  interest. 

The  Chairman.  Should  they  issue  them  at  all  unless  they  are  in 
fact  in  the  pubHc  interest? 

Mr.  Fletcher.  That  sounds  like  a  distinction  without  a  difference, 
but  it  is  not  that.  They  may  say:  "I  do  not  think  this  wiU  hurt  the 
public  interest."  And  the  management  may  say  the  public  interest 
will  not  be  hurt.  My  theory  of  the  law  is  they  ought  to  be  required 
to  prove  it.  The  other  theory  is  they  will  say:  ''No;  these  do  not 
help  anybody  and  we  won^t  let  you  do  it."  I  tMnk  they  should  prove 
in  mis  it  is  hurtful  to  the  public  interest,  otherwise  you  do  not  give 
the  management  any  control  at  all. 

The  Chairman.  You  give  the  management  authority  to  issue  the 
securities  but  you  simply  say  to  the  Interstate  Commerce  Commis- 
sion: You  should  not  issue  it  unless  it  is  in  the  public  interest. 

Mr.  Fletcher.  Well,  you  should  not  issue  them  if  inconsistent 
with  the  public  interest.     That  is  the  difference. 

Senator  White.  Your  theory  is  that  if  it  is  beneficial  to  the  man- 
agement and  the  stockliolders  it  ought  to  be  done  in  event  there  is  a 
finding  it  does  not  harm  anyone  else? 

Mr.  Fletcher.  Yes;  and  that  is  very  hard  to  show,  I  can  say. 

Senator  Johnson  of  Colorado.  The  words  "public  interest"  are 
hard  to  define.  In  these  cases  it  would  depend  upon  one  man's  judg- 
ment against  that  of  another. 

Mr.  Fletcher.  But  the  judgment  of  the  Interstate  Commerce 
Commission  must  control.  If  they  say:  This  issuance  you  are  trying 
to  get  out  will  hurt  the  public  interest — then  you  cannot  do  it.  But 
if  they  say;  We  do  not  see  how  the  public  interest  will  be  harmed;  and 
if  you  think  it  won't  hurt  the  railroad,  you  may  go  ahead  because  the 
public  will  not  step  in  and  veto  it. 

The  language  in  the  latter  part  of  subsection  (2)  on  page  4  is  similar 
to  section  20  (a)  of  the  present  law,  that  it  must  be  consistent  with  the 
continuance  by  the  railroad  corporation  of  service  to  the  pubUc  as  a 
common  carrier. 


ijwipiiii^ 
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The  Chairman.  Where  are  you  reading? 

Mr.  Fletcher.  Lines  11  and  12,  page  4.  And  it  goes  on  to  say: 
and  will  not  impair  its  ability  to  perform  such  service.  After  all, 
gentlemen  of  the  conmiittee,  that  is  important  language  that  the 
Conamission  must  safeguard,  namely,  service  to  the  public.  They 
are  required  by  this  act  to  tnake  a  specific  finding  as  to  that  service, 
which  is  the  thing  the  pubUc  is  greatly  interested  in,  that  it  will  not 
be  impaired  in  any  way.  9 

Now,  the  next  step,  if  the  Interstate  Commerce  Commission  issues 
its  order  permitting  the  issuance  of  those  securities  and  makes  those 
findings  that  it  is  compatible  with  the  pubUc  interest,  will  be  to 
prepare  and  file  your  petition  with  the  appropriate  court.  I  have 
stated  that  before  you  can  go  to  the  Interstate  Commerce  Commission 
you  have  to  have  the  assent  of  25  percent  of  the  creditors.  The  thing 
steps  up  now  so  that  before  you  can  go  to  court — 

The  Chairman  (interposing).  Let  me  ask  you  this  question  right 
there:  We  have  before  us  a  reorganization  bill,  creating  a  special  court, 
and  that  bill  will  probably  be  reported  from  committee  within  a  few 
days.  Would  not  this  language  have  to  be  changed,  depending  upon 
which  bill  is  passed? 

Senator  White.  It  simply  causes  a  transfer,  as  I  see  it,  from  a 
district  court  to  the  new  special  court. 

The  Chairman.  I  am  not  so  sure  about  that. 

Mr.  Fletcher.  I  would  be  of  opinion  that  unless  you  put  some- 
thing in  this  bill  here  which  we  are  now  considering  to  provide  it 
should  go  to  the  new  reorganization  court,  it  would  remain  as  stated 
in  this  biU,  because  this  is  so  different. 

The  Chairman.  If  we  are  going  to  have  a  special  court  for  reor- 
ganizations, then  they  all  ought  to  go  to  the  same  court. 

Mr.  Fletcher.  Well,  I  had  supposed  there  would  be  a  difference, 
but  I  am  not  going  to  be  contentious  about  that. 

The  Chairman.  I  do  not  think  you  should  be.  I  think  they  should 
all  go  to  the  same  court;  that  if  you  are  going  to  establish  a  special 
court  for  reorganizations  they  ought  all  to  go  to  that  court. 

Mr.  Fletcher.  Well,  that  is  one  point  of  view,  but  I  am  not  con- 
vinced it  is  the  correct  point  of  view. 

The  Chairman.  I  can  understand  that  there  might  be  a  difference 
of  opinion  about  it,  but  I  think  they  should  all  go  there  in  that  event. 

Mr.  Fletcher.  Well,  it  could  be  written  into  tliis  bill.  But  as  an 
humble  lawyer  I  do  not  beheve  it  would  have  that  effect  unless  you 
did  write  something  in  to  cover  it. 

The  Chairman.  Well,  we  can  do  that. 

Senator  White.  If  we  pass  this  bill  at  all  and  it  becomes  a  law,  it 
would  probably  be  done  prior  to  the  enactment  of  both  houses  of 
Congress  of  S.  2009.  If  that  is  so,  would  it  not  be  a  simple  case  of 
transfer  to  the  courts  in  S.  2009? 

Senator  Tobey.  You  mean  S.  1869. 

Senator  White.  All  right.     I  have  given  the  wrong  bill  number. 

The  Chairman.  There  would  have  to  be  some  language  in  this  bill 
to  cover  it. 

Senator  Johnson  of  Colorado.  You  will  have  a  multitude  of  ways 
to  proceed  in  bankruptcy,  under  section  77  of  the  old  law,  and  under 
S.  1869,  your  proposed  law,  and  then  under  this  bill. 
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The  Chairman.  No;  because  you  see  S.  1869  would  supplant  the 
old  bankruptcy  law. 

Senator  Johnson  of  Colorado.  It  will  take  the  place  of  section  77? 

The  Chairman.  Yes. 

Senator  Johnson  of  Colorado.  Then  section  77  is  entirely  elimi- 
nated? 

The  Chairman.  It  transfers  it  to  the  special  court. 

Mr.  Fletcher.  I  started  to  say  that  before  you  could  proceed  now 
to  file  your  petition  with  the  court,  after  you  had  received  the  assent 
of  the  Interstate  Commerce  Commission,  you  have  to  get  the  consent 
of  two-thirds  of  the  creditors  as  a  whole,  and  at  least  50  percent  of  the 
creditors  of  each  class.  The  theory  of  the  bill  is  that  between  the  time 
when  you  file  your  petition  with  the  Interstate  Commerce  Commission 
and  the  time  when  you  go  into  court  with  your  proceeding,  you  will 
have  stepped  up  your  consents  from  25  percent  of  the  whole  to  66% 
percent  of  the  whole,  and  that  there  must  be  at  least  a  majority  of 
each  class  which  has  assented  to  the  plan  before  the  court  could  have 
jurisdiction  of  the  proceedings. 

And  I  might  say  in  that  connection  that  by  a  later  provision  of  this 
bill  it  is  stated  that  the  Interstate  Commerce  Commission  must  dis- 
pose of  this  application  within  120  days,  the  purpose  being  not  to 
allow  a  thing  to  remain  for  a  long  time  in  the  Interstate  Commerce 
Commission,  which  would  not  be  in  the  interest  of  expedition,  and  it 
was  thought  that  120  days  would  be  a  reasonable  time  in  which  the 
Commission  could  pass  upon  a  question  of  whether  they  would  allow 
the  issuance  of  securities  contemplated  by  the  plan. 

The  Chairman.  I  would  like  to  ask  if  it  is  practicable,  and  of  course 
you  would  know  more  about  that  than  I  would,  to  have  a  limit  of  120 
days.     Is  that  a  sufficient  length  of  time? 

Mr.  Fletcher.  I  think  so.  I  do  not  want  to  be  criticizing  the 
Interstate  Commerce  Commission,  because  I  have  great  respect  for 
theni,  but  I  believe  there  would  be  no  difficulty  within  4  months  of 
hearing  the  parties  and  determining  whether  the  plan  is  proper  or 
not.     People  can  do  a  lot  of  things?  within  a  short  time  if  it  is  necessary. 

This  bill  provides  that  the  district  court  which  has  jurisdiction  of 
these  cases  will  be  the  court  where  exists  the  principal  executive  or 
operating  office  of  the  railroad.  That  is  the  same  so  far  as  venue  is 
concerned  in  section  77. 

Now,  there  must  be  an  averment  in  the  petition  filed  with  the  court 
that  the  carrier  is  unable  to  meet  its  debts  matured  or  about  to 
mature,  and  that  is  essentially  a  jurisdictional  question. 

That  is  an  important  provision  in  this  bill  because  it  is  necessary, 
of  course,  as  I  have  stated,  that  we  are  proceeding  here  under  the 
bankruptcy  law,  and  it  is  essential  to  the  jurisdiction  of  the  court 
that  there  should  be  the  jurisdictional  averment  that  the  carrier  is 
unable  to  meet  its  debts,  and  that  brings  it  squarely  within  the 
purview  of  the  decisions  I  mentioned  a  while  ago. 

Now,  Mr.  Chairman,  I  called  attention  to  the  fact  that  this  bill 

provides  that  if  a  railroad  now  in  receivership 

The  Chairman  (interposing).  Please  point  out  the  different  sec- 
tions of  the  bill  as  ypu  refer  to  them. 

,  Mr.  Fletcher,  ifefer  to  the  paragraph  at  the  top  of  page  6,  which 
IS  a  part  of  section* 710,  and  it  clearly  provides  that  a  railroad  now 
m  receivership  may  take  advantage  of  the  provisions  of  this  bill. 
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And  it  provides  that  the  petition  shall  be  filed  in  the  court  which 
has  primary  jurisdiction  over  the  receivership  proceeding.  I  under* 
stand  there  is  some  diiference  of  opinion  among  those  who  have  studied 
this  question  as  to  whether  railroads  now  in  receivership  should  be 
permitted  to  come  into  this  bill. 

The  Chairman.  I  do  not  think  they  should. 

Mr.  Fletcher.  This  bill  provides  that  they  should  be  permitted^ 
and  I  personally  think  so,  but  I  do  not  intend  to  spend  a  great  deal 
of  time  arguing  that  point. 

Senator  White.  You  say  you  think  they  should  be  permitted  to- 
come  under  this  bill? 

Mr.  Fletcher.  Yes ;  I  have  an  idea  that  any  court  administering^ 
a  receivership  would  probably  approve  a  plan  which  was  assented  to 
by  75  percent  of  the  creditors  if  that  matter  came  up  in  the  course  of 
the  receivership  proceeding. 

The  Chairman.  Again  I  say  there  is  the  question  whether  or  not 
we  are  going  to  permit  the  railroads  to  go  on  hanging  simply  by  an 
evelash,  and  to  go  on  in  that  manner  indefinitely.  When  we  passed 
the  Reconstruction  Finance  Corporation  Act,  about  8  or  9  years  ago,, 
or  perhaps  not  that  long  ago,  argument  was  made  on  the  floor  of  the 
Senate:  If  we  pass  this  bill  and  lend  the  railroads  some  money  every- 
thing will  be  lovely.  But  notwithstanding  the  passage  of  that  act 
they  have  been  hanging  on  ever  since  that  time.  I  hope  that  things 
will  pick  up  and  get  prosperous,  and  that  the  railroads  will  be  able 
to  be  prosperous,  and  all  of  them  keep  out  of  bankruptcy.  On  the 
other  hand  I  do  think  you  will  have  to  be  realistic  about  it,  and  after 
you  have  had  a  period  of  8  or  9  years  that  I  speak  of,  you  cannot  expect 
they  are  going  to  have  great  prosperity,  particularly  with  other  forms, 
of  transportation  coming  in  competition  against  them. 

Mr.  Fletcher.  The  only  issue  I  take  with  that  statement,  and  I 
do  it  with  great  deference,  of  course,  is  that  I  think  you  misapprehend 
the  effect  of  this  bill.  I  do  not  think  it  will  have  any  such  effects 
I  do  not  think  it  is  a  thing  that  postpones  the  evil  day.  I  do  not 
think  that  is  the  idea  of  it  at  all. 

The  Chairman.  Let  us  take  the  case  of  the  Baltimore  &  Ohio  Rail- 
road: That  plan  simply  delays  matters  for  a  period  of  Syears,  and  that 
is  the  plan  this  bill  was  drafted  to  accommodate.  That  is  a  frank 
statement  about  it.  Now,  in  my  judgment  that  simply  puts  off  the 
evil  day.  I  am  willing  to  try  to  work  it  out  for  the  Baltimore  &  Ohio^ 
because  they  have  gone  to  a  great  deal  of  trouble,  time,  and  expense,, 
and  have  worked  out  a  plan,  but  I  do  not  think  anyone  can  contend 
seriously,  and  I  have  not  heard  anybody  outside  of  those  interested 
in  it  who  felt  that  that  is  what  it  accomplishes.  We  all  hope  it  will 
work  out;  but  there  are  a  great  many  people  who  are  much  wiser  with 
references  to  railroads  and  who  have  had  vastly  more  experience  in 
financial  matters  and  everything  else  than  I  have  had,  who  do  not 
subscribe  to  that  idea  with  reference  to  it.  I  look  upon  this  proposal 
as  an  emergency  measure,  to  help  out  some  railroad  that  has  already 
gone  into  bankruptcy.  If  you  are  going  to  have  it  take  in  all  rail- 
roads, then  I  am  frank  to  say  I  cannot  subscribe  to  the  general  principle 
expressed  in  this  biU. 

Mr.  Fletcher.  Won't  you  reserve  judgment  on  it? 

The  Chairman.  Well,  1  will  do  the  best  I  can  toward  that  end. 


Mr.  Fletcher.  I  want  to  say  in  commenting  upon  the  statement 
made  by  the  chairman  that  I  thmk  it  is  true  that  the  effort  of  the  Balti- 
more &  Ohio  Railroad  to  agree  with  its  creditors  first  brought  this 
matter  sharply  to  the  attention  of  the  railroad  industry  and  to  the 
coimtiy.  I  do  not  think,  however,  the  bill  is  anything  else  than  a 
helpful  one  even  if  it  may  be  applied  to  other  railroads.  Personally 
I  know  of  only  two  railroads,  to  be  perfectly  frank  with  you,  that  have 
gone  so  far  as  to  agree  with  the  requested  number  of  their  creditors 
and  who  have  so  far  received  the  approval  of  the  Interstate  Commerce 
Commission  for  the  issuance  of  securities.  That  is  the  Baltimore  & 
Ohio  and  the  Lehigh  Valley.  But  I  am  speaking  here  now  of  a  bill 
which  will  be  general  in  its  application. 

The  Chairman.  I  understand  that. 

Mr.  Fletcher.  I  certainly  do  not  want  to  say  a  word  that  would 
prevent  reHef  to  the  Baltimore  &  Ohio  and  the  Lehigh  Valley,  that  they 
expect  to  get  from  this  bill.  They  will  explain  their  situations  by 
their  own  witnesses,  but  I  want  to  say  I  think  this  is  a  good  bill  for 
those  who  can  avail  themselves  of  it,  whether  the  Baltimore  &  Ohio, 
Lehigh  Valley,  or  other  railroads. 

The  Chairman.  Has  the  plan  of  the  Lehigh  Valley  been  approved 
by  the  Interstate  Commerce  Commission? 

Mr.  Fletcher.  I  so  imderstand. 

The  Chairman.  What  percentage  of  creditors  of  the  Lehigh  Valley 
assented  to  the  plan? 

Mr.  Fletcher.  I  do  not  know  that  I  could  answer  that  question* 

Mr.  Anderson.  I  think  above  80  percent. 

Mr.  Fletcher.  There  may  be  someone  from  the  Lehigh  Valleys 
present  who  can  tell  us  exactly. 

Mr.  Anderson.  I  do  not  think  there  is  anyone  from  the  Lehigh 
Valley  here,  but  this  is  my  information  about  it. 

Mr.  Fletcher.  I  think  Colonel  Anderson's  information  is  correct 
on  that  point. 

The  Chairman.  What  I  have  said  is  not  simply  my  view  with 
reference  to  it,  but  as  I  stated  before,  it  represents  the  views  of 
individuals  who  have  spoken  to  me  about  it,  persons  I  think  who  know 
a  great  deal  more  about  finances  and  everything  else  in  regard  to 
transportation  than  I  do,  and  I  know  they  are  extremely  doubtful 
about  having  it  apphed  generally  to  railroads. 

Mr.  Fletcher.  I  would  not  be  able  to  gage  their  views,  Mr.  Chair- 
man. I  have  not  heard  them  publicly  expressed.  I  know  there  waa 
a  great  deal  of  apprehension  at  one  time 

The  Chairman  (interposing).  I  have  before  me  Finance  Docket 
12284  of  the  Interstate  Commerce  Commission  relating  to  the  Lehigh 
Valley  Railroad  Co.  and  subsidiaries'  financial  readjustments  from 
which  I  read: 

As  of  December  10,  1938,  assents  to  the  plan  had  been  received  from  holders 
of  82.47  percent  of  the  Lehigh's  general  consolidated  mortgage  bonds,  84.95 
percent  of  the  Canal  Co.'s  bonds,  84.61  percent  of  the  Railway  Co.'s  bonds,  and 
90.83  percent  of  the  Lehigh  Valley  Terminal  Railway  Co.  (hereinafter  called  the 
Terminal  Co.)  bonds.  These  issues  comprise  the  bonds  affected  by  the  plan.  As 
OS  January  28,  1939,  the  percentages  shown  have  increased  to  83.22  percent  tor  the 
Lehigh's  general  consolidated  mortgage  bonds,  85.16  percent  for  the  Canal  Co.'s 
bonds,  85.70  percent  for  the  Railway  Co.'s  bonds,  and  91.13  percent  for  the 
Terminal  bonda. 
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Mr.  Fletcher.  All  right,  Mr.  Chairman. 
The  Chairman.  You  may  go  ahead  with  your  statement. 
Mr.  Fletcher.  I  started  to  say  there  was  some  apprehension  felt 
in  so-called  financial  circles,  among  those  who  own  securities  and  are 
dealers  in  securities,  that  the  effect  of  this  bill  would  be  to  impair 
railroad  credit.     But  I  think  that  view  has  disappeared,  and  for  the 
most  part  that  class  of  persons  now  beheve  it  would  be  helpful  to 
railroad  credit  rather  than  the  contrary. 
The  Chairman.  That  is  not  the  view  expressed  now  privately. 

Mr.  Fletcher.  I  understand  that  that  view  is  not  unanimous. 
The  minority  would  naturally  express  those  views  where  they  thought 
they  would  be  most  effective. 

The  Chairman.  It  is  not  the  minority,  but  people  who  have  been 
engaged  m  financing  railroads,  and  they  have  stated  to  me  quite 
frankly  that  they  feel  it  would  hurt  the  credit  of  railroads  generally 
if  this  bill  went  into  effect. 

Mr.  Fletcher.  I  will  tell  you  what  I  think  the  view  is,  and  I 
have  heard  it  too,  not  pubUcly,  but  from  certain  people:  The  view 
seems  to  prevail  that  if  you  make  it  easy  for  railroads  to  reorganize, 
railroad  managements  would  be  disposed— but  I  do  not  think  it  is  a 
sound  view,  I  want  to  say,  and  I  do  not  think  it  is  an  apprehension 
they  need  give  concern  about— but  I  have  heard  it  said:  Well,  rail- 
road people  administering  these  railroads  will  be  spending  their 
money  on  improving  their  roads,  their  tracks,  and  perhaps  be  com- 
placent in  allowing  increases  in  wages  to  their  employees,  when  they 
ought  to  be  spending  all  their  time  and  thought  in  knowing  how  to 
meet  their  obhgations.  And  they  want  to  make  it  as  hard  as  possible 
for  a  railroad  to  be  reorganized,  so  that  every  dollar  which  can  pos- 
sibly be  spared  will  be  appHed  to  the  payment  of  obligations,  of  prin- 
cipal and  interest,  whereas  this  bill  they  are  afraid  wiU  produce  on 
the  minds  of  railroad  officers  something  Uke  a  feeling  of  complacency, 
which  would  permit  the  use  of  those  funds,  not  in  the  payment  of 
obligations  but  in  improving  the  property,  and  thereby  doing  that 
which  everv  railroad  officer  would  like  to  do,  get  his  property  in  the 
best  possible  condition.     That  is  the  thought  I  have  heard. 

The  Chairman.  If  they  have  expressed  it  that  way  to  you  they 
have  not  expressed  it  in  that  way  to  me. 

Mr.  Fletcher.  While  I  think  they  were  unwise  to  so  express  it  to 
-you,  I  take  it  they  wanted  to  make  it  painful.  Their  very  jobs  are 
at  stake  if  they  go  through  bankruptcy.  You  might  oust  them  and 
put  a  trustee  in. 

The  Chairman.  Perhaps  they  think  they  will  do  a  better  job. 

Mr.  Fletcher.  I  think  they  will  hesitate  quite  a  Uttle  while  before 
they  lay  on  obligations.  I  do  not  think  that  railroad  officers  are  of  a 
type  to  do  a  thing  of  that  kind.  That  is  the  only  fear  I  have  heard 
expressed  by  the  owners  of  securities. 

Now,  if  I  may  go  along:  Section  711  is  a  section  which  is  similar 
to  the  one  found  in  77.  I  do  not  need  to  go  through  it.  It  deals 
with  subsidiary  railroads.  If  a  railroad  is  an  operating  company, 
and^ 

The  Chairman  (interposing).  What  section  of  the  bill  is  that? 

Mr.  Fletcher.  Section  711,  page  5.  It  provides  that  the  operating 
subsidiary  may,  if  they  have  compHed  with  all  other  provisions  of  the 
law,  file  their  petition  in  the  same  court  where  the  parent  company 
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has  filed  its  petition,  and  the  proceedings  will  go  along  with  the  sub- 
sidiaries, so  that  the  system  as  a  whole  may  be  reorganized  in  accord- 
ance with  the  provisions  of  the  plan.  It  is  a  provision  to  the  end  that 
a  railroad  which  is  a  subsidiary  of  another  railroad  need  not  file  its 
petition  ir  its  home  office  but  in  its  own  office.  I  might  cite  as  an 
illustration  a  railroad  with  which  I  was  so  long  connected,  the  Illinois 
Central,  which  has  no  thought  in  having  this  plan,  that  it  would  have 
to  file  its  original  petition  at  Chicago.  It  has  a  very  important  operat- 
ing subsidiary,  the  Yazoo  &  Mississippi  Valley,  which  has  its  home 
office  in  Memphis.  This  would  enable  the  Yazoo  &  Mississippi  Valley 
to  file  its  petition  in  the  same  court,  at  Chicago,  where  the  original 
petition  was  filed. 

I  now  pass  on  to  section  712,  which  is  the  filing-fee  provision.  I 
take  it  I  need  not  take  up  any  time  on  that.  Then  I  come  to  section 
713,  at  the  bottom  of  page  5  of  the  bill,  and  it  extends  over  on  to  page 
6.  That  provision  calls  for  the  organization  of  a  three-judge  court 
when  a  petition  has  been  filed  in  the  appropriate  district  court.  The 
clause  was  written  with  the  idea  that  there  had  been  some  criticism, 
whether  just  or  unjust  I  am  not  here  to  say,  of  the  action  of  individual 
Federal  judges  in  the  handling  of  these  matters,  and,  therefore,  they 
thought  it  would  be  better  to  have,  following  the  practice  which  pre- 
vails where  a  suit  is  brought  to  set  aside  an  order  of  the  Interstate 
Commerce  Commission,  or  a  State  statute,  or  an  order  of  a  State 
Conunission,  there  could  be  organized  a  three-judge  court,  in  which 
one  judge  must  be  a  circuit  judge,  and  that  this  three-judge  court 
would  have  jurisdiction  of  this  matter  and  conduct  it  to  a  conclusion. 

I  do  not  see  any  objection  to  that.  I  think  it  is  a  salutary  provi- 
sion. I  think  in  a  matter  of  this  kind,  where  a  court  is  called  upon  to 
pass  upon  the  rights  of  the  parties,  and  important  orders  are  at  stake, 
it  would  add  to  the  confidence  which  the  pubUc  had  in  the  final  deter- 
mination of  the  matter  if  you  had  a  three-judge  court.  That  was  the 
thought,  I  think.  There  is  a  considerable  body  of  legislation  that  so 
provides  in  certain  classes  of  cases. 

One  of  the  first  duties  of  that  court  would  be,  as  explained  in  the 
final  sentence  of  this  paragraph,  that  claims  would  be  classified  as  the 
court  might  direct.  That  is  necessary  in  every  bankruptcy  proceeding 
of  this  kind. 

Now,  passing  on  to  section  714,  there  is  a  famihar  provision,  bor- 
rowed from  section  77,  that  requires  the  court  to  pass  an  order  ap- 
proving the  petition  as  being  properly  filed  or  dismissing  if  it  not 
properly  filed. 

Now,  Mr.  Chairman,  section  715,  beginning  about  the  middle  of 
page  6,  on  line  15,  is  a  very  important  provision  which  gives 

Senator  White  (interposing).  Doubtless  I  ought  to  know  what  sec- 
tion 266  of  the  Judicial  Code  is,  but  I  do  not  recall  it  for  the  moment. 
What  is  it? 

Mr.  Fletcher.  That  is  the  procedure  which  deals  with  the  organ- 
ization of  three-judge  courts  in  certain  cases. 

Senator  White.  Will  you  tell  me  how  they  are  organized? 

Mr.  Fletcher.  This  is  what  happens:  You  file  your  suit  in  the  dis- 
trict court.  If  it  is  a  suit  which  under  the  statute  requires  a  three- 
judge  court,  the  district  judge  calls  on  two  other  judges,  one  of  whom 
must  be  a  circuit  judge.     It  just  provides  the  machinery  for  bringing 
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m  judges.  I  suppose  I  have  tried  as  many  cases  before  three  judges 
as  most  people  of  my  age,  and  I  think  it  has  not  resulted  in  delay  nor 
lias  there  been  any  unsatisfactory  feature  connected  with  it. 

Senator  White.  All  right. 

Mr.  Fletcher.  Section  715  gives  the  court  exclusive  jurisdiction 
over  the  property  from  the  time  when  the  proceedmgs  are  pending 
and^ves  them  the  nght  to  protect  the  property  against  actions  which 
might  be  brought  mconsistent  with  the  plan  of  adjustment.  That  is 
a  provision  which  should  be  in  every  statute  passed  on  the  bankruptcy 
theory.  And  there  is  a  special  provision  down  here  that  the  court 
shaU  not  have  the  power  to  appomt  a  trustee,  nor  take  possession  of 
the  property,  nor  control  its  operation  or  administration  during  the 
time  when  these  proceedings  are  going  on. 

Ilie  Chairman.  Why  should  it  not  have  that  authority? 

Mr.  Fletcher.  Because  it  is  the  theory  of  this  bill  that  it  is  not 
necessary  to  appoint  trustees  and  have  trustese  take  over  possession 
of  the  property  durmg  the  rather  hmited  time  when  this  court  is 
passmg  upon  the  question  of  approving  the  agreement.  It  would  be 
an  additional  expense  and  would  be  entu-ely  unnecessary,  and  there- 
fore that  proviso  is  put  m  to  make  clear  that  the  management  will 
remam  m  control  of  the  property  during  the  time  the  investigation  is 
going  on.  ^ 

Now,  section  720,  beginning  on  page  7,  is  a  familiar  provision 
requiring  that  heanngs  must  be  had  so  that  all  persons  mvolved, 
includmg  those  who  have  not  agreed  to  the  plan,  shall  be  given  the 
nght  to  come  mto  court,  after  notice,  present  their  objections  and  say 
aiiythi^g  they  may  want  to  say  in  regard  to  the  matter.  And  provi- 
sions are  put  in  whereby  the  court  is  required  to  allow  the  intervention 
of  all  mterested  parties,  whether  holders  of  securities  or  not,  if  they 
caa  show  that  they  have  any  real  interest  in  the  controversy.  In 
other  words,  gomg  back  to  the  previous  discussion,  if  there  should  be 
holders  of  securities  that  are  technically  affected  by  the  plan,  they 
would  have  the  right  to  come  in  and  present  their  views. 

Senator  White.  Let  me  ask  you  this  question  right  there:  Section 
715  gives  to  the  court  jurisdiction  over  the  petitioner,  which  is  the 
railroad  corporation,  I  take  it? 

Mr.  Fletcher.  Yes. 

Senator  White.  And  of  its  property,  but  is  there  any  way  in  which 
the  court  has  jurisdiction  over  security  holders  except  as  those  se- 
curity holders  voluntarily  come  into  court? 

Mr.  Fletcher  There  is  a  provision,  which  will  appear  later, 
benator  White,  which  provides  that  the  court  will  have  the  right  to 
en]  om  anybody  from  bringing  a  suit  on  any  securities  during  the 
time  this  IS  m  process  of  adjudication. 

Senator  White.  What  I  was  wondering  about  was  this:  Is  there 
any  way  by  which  the  court  in  its  jurisdiction  over  the  securities  and 
security  holders  gets  such  jurisdiction  other  than  by  their  voluntarv 
appearance?  "^ 

Mr.  Fletcher.  They  have  to  be  notified.  Process  has  to  issue 
to  all  secunty  owners,  giving  them  notice  of  the  proceedings. 

The  Chairman.  Where  is  that? 

Mr.  Fletcher.  Section  77. 

Senator  White.  Suppose  they  do  not  come  in  voluntarily,  has  the 
court  authority  to  deal  with  them  and  with  thek  securities? 


Mr.  Fletcher.  Assuming,  now,  they  have  been  properly  notified? 

Senator  White.  Yes;  and  donot  volimtarily  comein. 

Mr.  Fletcher.  Certainly.  It  is  just  like  any  other  composition 
in  bankruptcy.  They  have  been  given  notice  that  their  interests 
will  be  affected .  They  know  what  the  plan  is  and  if  they  do  not  choose 
to  appear  and  protest  the  court  might  approve  the  plan  that  might 
have  some  effect  upon  their  holdings,  no  doubt,  but  that  would  be 
no  more  than  approving  a  composition. 

Senator  White.  I  do  not  understand  about  giving  notice. 

The  Chairman.  Section  720,  page  7,  says  the  special  court  shall 
fix  a  date  for  a  hearing,  and  that  notice  will  be  given  to  all  creditors 
affected  by  the  plan  in  such  manner  as  the  court  shall  direct. 

Senator  White.  That  gets  them  into  court,  does  it? 

The  Chairman.  The  question  is  whether  or  not  that  would  get 
them  into  court.  How  is  the  court  going  to  direct  them?  A  general 
notice  might  be  given.  I  think  there  should  be  some  specific  way 
of  notifying  creditors. 

Mr.  Fletcher.  We  thought  that  could  be  left  to  the  court,  be- 
cause a  court  ought  to  be  and  I  think  would  be  mindful  of  the  require- 
ments of  due  process. 

Senator  White.  Is  it  necessary  to  have  any  specific  provision 
giving  the  court  that  authority,  or  is  it  inherent  in  the  court? 

Mr.  Fletcher.  It  is  inherent  in  the  court,  I  think.  No  court  will 
bind  a  minority  except  through  due  i)rocess  of  law,  and  due  process  of 
law  is  giving  notice  and  an  opportunity  to  be  heard. 

The  Chairman.  You  say  the  special  court  shaU  give  notice  after  the 
filing  of  petitions.  In  one  provision  you  say  they  shall  promptly 
hear,  and  next  you  say  notice  shall  be  given  to  all  creditors.  The  fact 
of  the  matter  is  he  might  direct  the  publication  of  notice,  and  if  you 
are  going  to  hurriedly  put  it  through  there  might  be  creditors  who 
will  not  get  any  hearing  at  all. 

Mr.  Fletcher.  I  think  you  have  to  trust  to  the  court  to  take  no 
action  that  would 

The  Chairman  (continuing).  Ordinarily,  when  you  say  you  are 
going  to  give  them  notice  in  a  lawsuit  you  specify  in  your  statute  the 
kind  of  notice  you  are  going  to  give  them.  You  do  not  simply  say 
the  court  can  give  any  kmd  of  notice  it  sees  fit.  I  have  had  experience 
with  courts,  and  have  known  courts  that  did  not  give  a  litigant  the 
notice  he  ought  to  have  in  order  to  properly  prepare  his  case,  or  the 
kind  of  notice  he  should  have.  The  court  might  have  it  published  in  a 
newspaper  not  in  the  city  where  the  railroad  is,  and  that  all  must  take 
notice  from  that.  I  thmk  you  ought  to  have  some  proper  language 
there. 

Mr.  Fletcher.  I  have  no  objection  to  its  being  made  clearer. 

The  Chairman.  There  might  be  creditors  who  might  not  be  in 
this  coimtry  at  all,  and  they  might  not  get  notice.  You  do  not  say 
that  the  court  shall  service  notice  by  registered  mail  or  that  notice 
shall  be  given  in  some  specific  way  that  will  assure  the  parties  being 
heard.  While  ordinarily  a  court  would  give  the  required  notice, 
yet  I  think  it  should  be  clear. 

Mr.  Fletcher.  My  idea  would  be  if  I  were  a  judge,  if  such  a  thing 
may  be  imagined,  I  would  say  that  all  creditors  where  the  process  of 
the  court  runs,  shall  have  notice  served  by  the  United  States  marshal, 
and  that  would  cover  the  United  States;  and  as  to  foreign  creditors, 
there  should  be  notice  by  registered  mail. 
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The  Chairman.  Why  not  write  it  in  here? 
Mr.  Fletcher.  I  have  no  objection  to  that. 

«^f  it^n'^^!^''^-  ^^^^J^  y«u  flight  get  some  courts  that  would 

not  handle  It  properly     I  do  not  see  any  harm  in  its  being  written 

m  here,  and  thmk  it  shoidd  be  in  the  bill  ^  win  ten 

Mr.  Fletcher.  As  one  who  advocates  this  biU,  if  it  would  be  in 

uJ^^  ^i'u''**'^?-^  \^"^  y**^*"  suggestion  just  made  that  it  should 
sLt^'in^  h  United  States  ma.^hal  when  they  reside  in  the  UnUed 

St  Ve^  well  cor  it"'  "'^^  "'^'^  ""'^''^  *^«  ""^'^  States, 
Mr.  Fletcher.  Very  well. 

„«3.wk ''''•?*'t'*-  ^  *^^  something  could  be  worked  out  that  would 
TZtm  ^*1?*'<"^'  ^""^  J.  *l»"ik  it  should  be  more  than  is  contained 
m  the  bill  at  the  present  tmie. 

Mr.  Fletcher.  In  section  721  the  court  is  given  the  power  to 
approve  the  plan  and  is  also  given  the  power  to  modify  the  plan- 
and  of  course  if  the  plan  is  modified  and  the  court  finds  it  will  sub- 
stantiaUy  or  adversely  affect  the  mterests  of  any  class,  then  that 
plan  as  modified  must  be  resubmitted  to  the  class  so  affected  b  the 
manner  the  court  shaU  du-ect.  And  a  reasonable  time  must  be  given 
m  which  those  who  are  thus  adversely  affected  by  any  modification 
of  plan  shaU  have  the  right  to  come  back  into  court  and  be  heard 
on  that,  which  seems  to  be  entirely  fair. 

I  find  I  am  takmg  too  much  of  your  time  and  will  hurry  on.  Section 
722  IS  a  clause  put  into  protect  the  interests  of  the  United  States 
especially  with  regard  to  taxes  and  customs  duties,  and  I  do  not  think 
It  reqmres  much  consideration  here.  It  means  that  no  plan  shall  be 
approved  if  it  has  the  effect  of  reducing  the  amount  of  taxes  which  are 
due,  or  the  amount  of  customs  duties  which  are  due,  unless  the  Secre- 
tary of  the  Treasury  approves. 

waii%?brh3  ot%hUm'"*^°' '''  *^^  ^""""^  ^^p-*--* 

Mr.  Fletcher.  They  made  some  suggestions  before   the  House 
committee,  and  we  agreed  with  them  on  a  great  many  of  their  sueses- 
^^^1^*  rl  ^^  ^^*  *^^°^  ^^^y  ^®^®  entirely  satisfied  with  them 

1  he  Chairman.  Well,  they  want  to  make  some  suggestions  here 

Mr.  Fletcher.  Section  725  deals  with  proceedings  subsequent' to 
approval  of  petition.  That  is  a  very  important  provision.  The  whole 
section  IS  important.  It  deals  with  what  findings  must  be  made  bv 
the  court  before  a  plan  can  be  approved. 

The  first  paragraph  requires  the  court  to  find  that,  before  the 

petition  was  filed  with  the  court,  they  had  this  consent  of  two-thirds 

of  the  credits  as  a  whole  and  50-percent  of  the  majority.     Then  before 

a  hnal  decree  can  be  entered  assents  are  stepped  up  by  this  bill   as 

provided  m  subparagraph  (2)  of  section  725,  so  that  before  the  plan 

can  be  finally  approved  it  must  have  the  assent  of  three-fourths 

of  the  aggregate  amount  of  claims  affected  by  said  plan,  and  at  least 

60  percent  m  amount  of  the  claims  belonging  to  each  class  as  that  class 

has  been  drafted  by  the  court.    In  other  words,  we  have  three  steps 

here:  25  percent  before  you  can  go  to  the  Commission,  66?^  percent 

before  you  can  go  to  the  court,  and  75  percent  before  the  plan  can  be 

finally  approved.  ^ 


Now,  I  have  heard  some  criticism  from  some  very  high  sources  that 
that  75  percent  is  too  high;  that  it  ought  to  be  66%  percent  because 
that  is  the  percentage  required  under  section  77.  But  for  the  purpose 
of  making  it  clear  that  the  assets  of  a  very  large  majority  of  the  cred- 
itors must  be  obtained,  this  figure  has  been  placed  at  75  percent,  and  I 
hope  if  the  committee  gives  favorable  consideration  to  the  bill  they 
will  leave  that  figure  as  it  is. 

Subsection  (3)  is  a  very  important  provision.  It  goes  to  some  of  the 
things  discussed  here.  It  provides  when  the  court  must  make  a 
finding,  or  rather,  I  should  say,  that  the  court  must  make  a  finding  that 
the  plan  is  fair  and  equitable,  is  in  the  pubUc  interest,  and 

The  Chairman  (interposing).  Let  me  ask  you  this  question  right 
there:  Why  was  the  language  used,  *'if  the  special  court  be  satisfied"? 
Why  shouldn't  it  be  "if  the  special  court  finds,"  and  so  on? 

Mr.  Fletcher.  If  you  think  that  is  the  better  way,  let  us  use  it. 

The  Chairman.  That  is  the  ordinary  language  that  is  used. 

Mr.  Fletcher.  I  suppose  that  was  put  in  there  without  much 
thought  as  to  the  difference  between  "shall  be  satisfied"  or  "if  the 
court  finds." 

The  Chairman.  The  language  should  be  not  "if  the  court  is  satis- 
fied" but  "if  the  court  finds." 

Mr.  Fletcher.  I  do  not  think  we  have  any  objection  to  that. 

The  Chairman.  That  is  the  ordinary  language  that  is  used.  I  was 
wondering  why. 

Mr.  Fletcher.  I  do  not  think  there  is  any  particular  reason.  It 
just  did  not  occur  to  the  draftsman  at  the  time,  I  imagine. 

Now,  I  am  going  back  to  this  subparagraph  3.  Here  is  what  the 
court  finds  [reading]: 

That  the  plan  is  fair  and  equitable,  is  compatible  with  the  public  interest 

The  Chairman.  That  it  "is  in  the  public  interest." 
Mr.  Fletcher.  I  mean,  I  think  it  ought  to  be  changed  to  compati- 
ble or  consistent.     [Reading  further:] 

afifords  due  recognition  to  the  rights  of  each  class  of  creditors  and  stockholders, 
does  not  discriminate  unfairly  in  favor  of  any  class  of  creditors  or  stockholders, 
and  will  conform  to  the  requirements  of  the  law  of  the  land  regarding  the  partic- 
ipation of  the  various  classes  of  creditors  and  stockholders. 

That  is  the  language  of  section  77  in  that  respect;  so  that  the  stand- 
ard before  the  court  is  the  same  as  it  is  in  the  bankruptcy  law.  The 
court  must  find  all  of  those  things  before  the  plan  can  be  approved. 

How,  then,  can  it  be  said,  may  I  ask — and  I  am  speaking  now  rhe- 
torically— ^how  can  it  be  said  that  there  is  any  postponing  of  the  evil 
day  when  the  court  has  got  to  make  the  same  findir:g3  that  it  makes 
uuder  section  77  as  to  the  rights  of  the  parties,  the  fairness  of  the  plan, 
its  consistence  with  the  public  interest,  the  rights  of  all  the  creditors 
and  what  has  been  established  as  legal  rights  in  the  matter  of  priority 
and  preferences?  I  wonder  if  it  has  not  occmTed  to  somebody — it  cer- 
tainly has  to  me — that  all  of  this  bankruptcy  legislation  provided  in 
section  77  is  unnecessarily  complex,  and  that  it  might  be  simplified 
along  lines  which  are  hinted  at  and  suggested  in  this  bill — although  I 
am  not  here  now  saying  that  this  should  be  taken  as  a  substitute  for 
section  77,  because  its  application  is  limited  only  to  those  who  have 
agreed  to  it. 
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leat^?'  *''^  '^"'■'^  "securities"  I  would  like  to  put  in  the  words  "or 
There  has  been  a  good  deal  of  discussion  here  and  there  Mr  Chair- 

^^'Z  Ti/T  "^  '^°^^r'  "-^A'^'  "g^t«  "f  stockholders  B^; 
you  see  this  plan  is  put  forward  by  the  stockholders.  Necessary 
corporate  action  must  be  taken  by  the  stockholders  under  the  law  df 

what!v«^tW  l!  *''"  '"^'"^^  f^^P^y  *»*«  ^^^  incorporat^d^^d 
mutt  KmnlieT  J"1n^  *.•  ^<>^  «»^«'»t«  ^ction  staU  be  taken 
S=  ^f  tS^P  f  1^  1 J  Somekmes  it  may  require  the  assent  of  two 
li^l  *  the  stockholders  Whatever  the  provision  may  be  under 
Tlfp^«^*1=  °^*r^  particular  railroad,  that  must  be  compUed^th' 
The  plan  IS  put  forward  by  the  stockholders  and  the  plan  as  I  said 
hold^."^      contemplate  some  modification  of  the  rghte  ^  M- 

InSi^f"'""''"  ^^'^  ^*"'  *'°'"®  ^°^  ^  ?•««  10'  ^^  ".  it  says 

Why  do  you  say  that  the  plan  of  adjustment  "mav  contain"? 
Why  should  It  not  be  "shaU  contain"?  ^  contam  7 

Afr.  Fletcher.  I  did  not  put  that  in  there.  Mr  Chairman  T 
don't  know  just  why  that  was  put  in  there.  It  'w^^ut  b^m J 
K^  «'^«'t,on  ^th  the  House  action.    I  don't  tffit  eLXte 

»>.^n  „  A  :  1  :  *1  ?*®*^^  anything  at  aU,  it  means  that  the  court 
RhaJl  undertake  to  determme  what  shaU  be  the  future  financial  poW 
and  the  method  of  operation  of  the  raitoad  ^^^^^^mi  poucy 

The  Chairman.  It  says  [reading]: 

provisions,  and  so  forth,  it  may  or  may  not  contain  them     If  it  is 

^^V^'tli::l^J^'''  "*•  ^-  ^V^«^^  it  not  provide  tlat  it  shaU 
X^S    appropnate  provisions  whereby  the  mterests  of  creditors 

£r'«fi7J^f,iP^*r '*"*">  safeguarded  in  aU  matters  of  the  pel^ 
tioner  s  financial  pohcy  and  operations"?  '^ 

♦i.fr'"'  i^Y''^=™-  I  do  not  think  it  ought  to  be  in  there  at  aU,  myself— 

S  B^!i't/vr'-  ^  *^.  '*  ^  *°  inappropriate  thing  to  put  into  the 
act.    But  if  you  are  gomg  to  say  anything  about  it,  I  do  not  think  the 

The  Chairman.  But,  does  it  mean  that?    [Reading] 

Mr.  Fletcher.  It  was  put  m  over  my  protest. 
Ihe  Chairman.  Was  it  put  in  in  the  House? 


Mr.  Fletcher.  Yes;  I  think  it  was. 

Senator  White.  Does  not  paragraph  3  on  page  9  specify  what  the 

plan  shall  accomplish? 
Mr.  Fletcher.  It  provides  the  standards;  yes. 

Senator  White.  This  is  either  just  repetition,  or  it  is  something 
different  from  the  specifications. 

Mr.  Fletcher.  Something  that  ought  not  to  be  in  there,  m  my 
humble  judgment.  It  means,  as  I  understand  it,  that  the  plan  may 
provide  what  they  shall  do  in  the  future  about  the  issuance  of  bonds, 
the  borrowing  of  money,  from  whom  thev  shall  borrow  it,  how  they  shall 
borrow  it,  what  the  operating  ratio  shall  be,  things  which  have  nothing 
to  do  with  this  plan. 

Senator  White.  Why  should  it  not  be  incorporated  as  part  of  para- 
graph 3  on  page  9  instead  of  being  set  out  as  a  separate  paragraph? 

Mr.  Fletcher.  I  think  that  would  be  more  appropriate,  perhaps; 
but  this  paragraph  as  it  reads  now  does  not  require  any  action  by  the 
court.  Senator.     It  just  simply  deal  with  what  might  be  in  the  plan. 

Mr.  Anderson.  Might  I  interrupt  you  to  explain  that? 

Mr.  Fletcher.  I  know  I  did  not  put  it  in. 

Mr.  Anderson.  I  will  say  that  that  clause  was  put  in  at  the  request 
of  certain  security  interests,  the  idea  being  that  they  might  want  to 
have  a  committee  to  supervise  the  handling  of  the  financial  interests 
of  the  company  and  its  budget.  They  can  refuse  to  assent  to  the  plan 
imless  that  is  in  there.  We  did  not  want  it  in,  but  as  a  matter  of 
adjustment,  in  the  case  of  the  Baltimore  &  Ohio  plan,  we  told  them 
very  frankly  if  they  wanted  the  members  of  the  board  to  take  the 
responsibility  of  management  Mr.  Willard  would  be  glad  to  have  suit- 
able members  on  the  board.  That  is  the  way  this  particular  clause 
originated,  and  it  was  put  in  by  the  committee  of  the  House  at  the 
request  of  security  interests.  It  was  opposed  by  the  proponents  of 
the  plan. 

Mr.  Fletcher.  It  was  consented  to  rather  than  approved,  I  would 
say.  Colonel  Anderson,  and  rather  reluctantly  by  me. 

The  Chairman.  Did  the  bill  as  originally  drafted  have  this  in  it? 

Mr.  Fletcher.  No,  sir.  That  was  put  in  in  the  House.  It  has 
reference  only  to  the  plan  of  adjustment.  I  do  not  suppose  there 
would  be  any  reason  why  the  plan  of  adjustment  should  not  contain 
something  of  this  kind,  but  I  certainly  would  object  to  the  word 
"shall,"  Mr.  Chairman.  I  think  it  just  destroys  it  entirely.  Maybe 
the  creditors  would  want  to  do  it.  It  would  force  them  to  put  some- 
thing in  the  plan  which  would  have  to  do  with  the  future  operation 
and  financial  control  of  the  property.  If  it  is  to  be  left  in  there  at 
all,  I  think  the  change  of  "may"  to  "shall"  would  be  most  unfortimate. 

I  want  now,  in  connection  with  section  725,  to  call  attention  to  a 
proviso  on  page  10,  beginning  with  line  4.  Equipment-trust  obUga- 
tions  are  not  under  this  plan. 

The  Chairman.  Why  are  they  not  under  the  plan? 

Mr.  Fletcher.  There  is  a  special  reason  for  that.  Equipment- 
trust  obUgations  are  among  the  best  of  all  the  securities  which  the 
railroad  companies  issue.  They  are  a  direct  hen,  of  course,  upon  the 
property  iteself . 

The  Chairman.  The  bonds  are  a  direct  hen,  too,  are  they  not? 

Mr.  Fletcher.  They  are;  but  I  would  like  to  reframe  what  I  had 
to  say  by  saying  that  under  the  usual  plan  for  issuing  equipment- 
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which  the  titk  rem^s  in  ^f  ni*  ^"'^  **t  Vonditional  sale  imder 
the  money  untilX^^ha^be^n  S'"**"  °^*^^  P*'^''"^  ^^o  furnish 
ments  are  caHed  forTnnuaUv     Thnl*  *''"?'P'^*^  payment.    The  pay- 

a  ve,y  good  invesirnT^Len^^XoXCarr'^*  T*'^^^^ 
culties  have  had  verv  httle  diffiTi.lft  ;J?    ir  ^^^  "^  financial  diffi- 

cates.  I  venture  t?easslrf^ni{wr'^^  equipment-trust  certifi- 
banks  right  now  w^thTrir  Z.if''*  *-^^y.^?^oM  be  snapped  up  by 
their  va4s,  T^'g^at  aSv^l  ^"*"*'*'««  »'  surplus  deposits  i 
trust  certifii^TtTaSit^l^^  issuance  of  those 

It  cannot  go  on,  of  couree  3S  1^^  We-blood  of  the  railroad, 
•for  buying  new  equipment  k  «  v»L ""^  T**  ^"^*'-  ^he  necessity 
thought  o!  those  whnonsideredt^sS  Tr'^^-'  ""''  '*  ^*«  *»>« 
tificates  wer«  so  differem  from  «r.i^f/  ?•  *^**  ?qV*.P'"«'>t-t™st  cer- 
railroad  issues  that  SouehtK  if  ^a'  ""^ ^^^e^^^ons  which  a 
to  this  plan  at  all         ^    ^  ^^  ^^*  "^^«  '^^  ^ot  made  subject 

the^planTon^tr^'tU^L'dit"!!?^^^^     '^^*/  ^^^  P"*  *!>-*  into 
equipment  trusts?  ^  '^'*  °^  *^*  '"'^'^^'^  ^tt  reference  to 

raofo'a JisTot Zit^^ie'  right^^eir  It'^^^i,.  ?''^"'  ^-'^'^  "^  *!>« 
upon  the  salabihty  of  tW  narSr  It       ^*  ?"ght  have  some  effect 

nature  and  different  from  any  other  IS,!^^'^  ''  ?/•  *  ^t'^  P.«*''^"^ 
anything  about.    The  W^f  «tl«  f„  t^      ^  secunties  that  I  know 

'^k^fcr^  ".^^  IrUment'istadr^'"^'^*  '^  -*  ^  ^^« 

S  Ff.^r4"  &ar7oSi^"Sfh *'* '^^^^^^^^^ 

Mr'  F^Sin.-  Y^  "'"^  "'^^  ^  *^^^  "«  ^ere? 
7?:  ^^^f  «««''•  This  language  is  taken  from  section  77  sir 
thSaS^;?1^Lg"e5p^^^^^ 

the^^l^Sr  thVn'2;'a?;t^^^^^       ^^^^  ^'^^  ^^'-^  ^^  -king 

^ppuZk.^&^ir^£^  ''"''  P"'«"^  -^^^-y  bonds 

the^^aiJ'-o^riSrt  olltltZ^tl  ''^rV^Pe-d  character; 
same  legal  principles  secunty.    They  do  not  rest  upon  the 

i^nator  ^1'    TK*  "'  T^  ^^'^V'*'''  ^  ot^er  words. 
Mr.  fI^tLe? VL-nrtoi'  1  *^^.*-""^«'  ^-^  ^  ^^  ^iL     "^^"^ 
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Mr.  Fletcheb.  I  would  like  to  have  the  committee  hear  Colonel 
Anderson,  who  is  an  attorney  for  the  Baltimore  &  Ohio  Railroad, 
and  perhaps  Mr.  Willard. 

The  Chairman.  We  are  going  to  hear  them. 

(Whereupon,  at  12:15  p.  m.,  a  recess  was  taken  until  2:30  p.  m.  of 
the  same  day.) 

AFTERNOON   SESSION 

The  committee  resumed,  at  2:30  p.  m.,  on  the  expiration  of  the 
recess. 

The  Chairman.  The  committee  will  resume; 

STATEMENT  OF  R.  V.  FLETCHER,  GENERAL  COUNSEL,  ASSOCIA- 
^  TION  OF  AMERICAN  RAILROADS,  TRANSPORTATION  BUILDING, 
WASHINGTON,  D.  C— Resumed 

Mr.  Fletcher.  Section  726  of  the  bill,  which  I  had  reached  in  my 
review,  provides  merely  this,  that  during  the  pendency  of  proceedings 
the  court  shall  have  the  power  to  enjoin  anybody  from  bringing  a  suit, 
or  enjoin  an  effort  to  throw  a  railroad  into  bankruptcy,  or  to  throw  it 
into  receivership.  That  power  attaches  to  the  court  after  the  filing 
of  the  petition  in  court.  It  was  thought  to  be  necessary  in  order  to 
prevent  the  bringing  of  suits  by  people  who  might  not  be  in  sympathy 
with  the  plan  to  reorganize. 

There  is  a  proviso  which  was  thought  to  be  desirable,  at  the  top  of 
page  11: 

That  no  such  stay  shall  affect  any  proceeding  to  enforce  any  claim  which  would 
be  required  to  be  paid  if  the  plan  of  adjustment  proposed  by  the  petitioner  were 
then  in  efiFect. 

That  fits  in  very  well  with  section  728,  which  I  will  mention  in  a 
moment. 

Senator  White.  What  nature  of  claims  would  there  be? 

Mr.  Fletcher.  You  see,  Senator  White,  I  am  just  thinking  about 
what  would  happen.  As  an  illustration  take  the  Lehigh  Valley: 
They  have  agreed  with  82  percent  of  their  creditors  to  modify  the 
plan  m  a  way  which  would  give  them  an  extension  of  time  on  certain 
obligations  which  fell  due,  I  beUeve,  the  first  of  March.  Now,  they 
have  82  suits  brought  by  people  against  them  at  this  time. 

Senator  White.  This  does  not  relate  to  any  particular  class  or  kind 
of  claims? 

Mr.  Fletcher.  No.  It  means  that  all  claimants  must  forego 
whatever  remedies  they  may  have  under  contracts  until  this  proceed- 
ing is  concluded. 

Senator  White.  I  did  not  know  but  what  it  was  a  particular  type  of 
claim. 

^  Mr.  Fletcher.  Not  at  all.  It  means  any  effort  to  put  a  railroad 
into  receivership  or  bankruptcy,  or  suits  at  law  particularly  to  recover 
judgment  on  account  of  amounts  due,  that  they  may  be  restrained 
by  the  court  during  the  process  of  these  proceedings. 

Now,  section  727  Umits  the  time  to  a  year.  In  other  words,  the 
court  only  has  a  year  in  which  to  handle  this  matter,  unless  for  good 
cause  on  motion  of  a  party  in  interest  the  court  shall  extend  the  time, 
the  purpose  being  to  bring  about  expedition. 
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h^l^w  A'"^  ^  mterestmg  section.  If  proceedings  are  instituted 
by  a  railroad  it  must  continue  to  pay  whatever  amounts  it  has  obli- 
gated iteelf  to  pay  under  the  plan.  It  does  not  mean,  of  co^e,  it 
must  go  on  and  pay  aU  amounts  caUed  for  under  any  such  contract" 
or  ob&ations,  but  during  the  time  the  proceedings  are  goin^n^^^^^ 
miroaa  must  continue  to  pay  to  its  creditors  whatever  tmo^ts  the 
plan  provides  shall  be  paid,  and  in  the  way  the  plan  provides  the 
Idea  being  that  these  peope  ought  not  to  be  prevented  from7e<^lw 
payments  m  accordance  with  the  plan  while  the  proceedings  are  gSnf 

♦},?n^»^^*i!'*n  !•'''  P^^.y^^^s  i^  *^e^e  is  a  failure  to  make  payments 
JuchlS^e  "^        proceedings  unless  good  cause  is  shown  for 

are^tot^  m^adef*  ^^  *^^  ^^^  ^""^^  ''''^  ^^  *^^"^^'  ^^**  payments^ 
ch^ge  ^''^'^''^^'^'  ^^^y  ^^"^^  ^^  ^^^^^  as  a  credit  against  the  original 
Senator  Tobey.  All  right. 

rJ^'''J''^'^'^^^^',^T^  ^.^^^^^?  729  is  a  provision  which  has  to  do 
with  the  givmg  of  a  bond,  and  the  petitioner  may  require  bonds  or 
other  secunty,  includmg  mterest  coupons  affected  by  such  payments 
^Jl^K^if ^'^.^  ^'  deposited  with  a  paying  agent  or  depositTiy 
named  by  the  petitioner  for  appropriate  stamping  to  show  tlie  amounte 
and  circumstances  of  such  payments.  a^^uuw* 

«r>.^^k  "^  ^^^  '^  a  provision  which  is  the  same,  I  think,  as  in  section  77, 
a^^A^l  generaHy  been  approved  by  the  Treasury  Department  ii^ 
open  deals,  the  pomt  bemg  a^  to  exchange  of  securities  or  the  issuance 
of  new  secunties  a  railroad  shaU  not  be  called  upon  to  pay  an  income 
tax  on  aUeged  paper  profits  necessary  to  effect  the  plan 
b^ction  736  was  put  in  at  the  instance  of  the  Treasury  Department. 

f^Jf  !V/P!'11!'^aP^P^^*^?^*  informed  of  what  is  going  on,  and 
they  asked  that  the  Treasmy  be  furnished  with  copies  of  all  papere 
enumerated  in  that  section.  papers 

r..^i^}''''A^^^'  ^*i^^^  ^''^•'^'^  "^^  P^®  ^^>  ^«  a  provision  I  have  already 
Sf  W 1^  namely,  requiring  the  Commission  to  make  its  decision  in 
the  tirst  mstance  within  120  days. 

fln^pi''^^^^  provides  that  any  final  action  taken  by  this  Reorganiza- 
toon  Court  may  be  reviewed  by  the  Supreme  Court  of  the  United  States 
on  a  wnt  of  certiorari. 

if  ,^ffi!''''  ^^1^-  ^^/^«^g^^  to  be  a  useful  provision  to  the  effect  that 
If  m  the  matoig  of  a  final  decree  it  is  necessary  for  the  court,  in  its 
opmion  to  observe  what  happens  under  the  plan  and  proposes  to  exer- 
cise  some  supervisory  or  yisitorial  power  over  the  execution  of  the  plan, 
the  court  may  retain  jurisdiction  for  that  purpose. 
Section  755  the  last  one  I  shaQ  mention,  provides  that  this  shall  be 

Tnf  if . if  ^  i  ^r"^-  ^l  ^^^M^  7"^  originaUy  drawn  that  Hmit  was 
not  m  there,  but  was  put  in  by  the  House,  so  that  the  law  will,  by 
reason  of  this  provision,  expire  m  5  years. 

sio'^of^the'bm^*  ^^^^™^^'  completes  my  hasty  review  of  the  provi- 

(Thereupon  Mr.  Fletcher  left  the  committee  table.) 
1  he  Chaieman.  We  will  now  hear  Mr.  Berle. 
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The  Chairman.  State  your  name  for  the  benefit  of  the  committee, 

Mr.  Berle.  My  name  is  A.  A.  Berle,  Jr. 

The  Chairman.  Mr.  Berle,  you  have  had  considerable  experience 
with  railroad  reorganizations  and  have  given  a  ^eat  deal  of  study 
and  thought  to  railroad  reorganizations  and  railroad  financing,  I 
believe? 

Mr.  Berle.  Yes,  Mr.  Chairman. 

The  Chairman.  You  may  go  ahead. 

Mr.  Berle.  Let  me  say  at  the  outset  that  I  am  Assistant  Secretary 
of  State.  Naturally  the  State  Department  has  no  interest  in  thw 
proceeding.  I  appear  here  because  I  was  the  head  of  the  Railroad 
Division  of  the  Reconstruction  Finance  Corporation,  and  special 
counsel  to  that  Division,  for  some  years.  In  that  connection  we  had 
a  great  deal  to  do  with  railroad  reorganizations,  and  that  Division  of 
the  R.  F.  C.  still  does. 

Senator  White.  Do  you  appear  at  the  instance  of  the  Reconstruc- 
tion Finance  Corporation? 

Mr.  Berle.  I  do  not.  I  appear  at  my  own  instance.  Let  me  say 
for  the  record,  however,  that  before  appearing  I  have  consulted  with 
my  former  associates  of  the  R.  F.  C,  and  I  believe  that  the  views 
I  express  are  in  agreement  with  theirs.  I  do  not,  however,  purport 
to  speak  for  them.    They  are  able  to  speak  for  themselves. 

Senator  White.  I  thought  that  ought  to  be  made  clear  on  the 
record. 

Mr.  Berle.  I  thank  you. 

Senator  Tobey.  Was  your  first  connection  with  railroad  reorganiza- 
tions with  the  R.  F.  C? 

Mr.  Berle.  No.  I  had  worked  on  them  before  in  the  private  prac- 
tice of  law. 

Senator  Tobey.  In  what  work  did  you  begin? 

Mr.  Berle.  I  think  the  first  one  I  actually  worked  on  was  in  1920- 
21  as  a  clerk  in  a  New  York  law  office,  and  at  intervals  from  then  on 
as  cases  happened  that  involved  that  kind  of  work  that  we  had.  I 
do  not  claim,  however,  to  be  a  great  railroad  reorganization  lawyer. 
I  was  also  associate  professor  of  corporation  finance  at  Columbia 
University,  and  in  that  connection  there  has  to  be  considerable 
academic  study  as  well. 

The  Chairman.  You  may  go  ahead  with  your  statement. 

Mr.  Berle.  The  bill  now  before  your  committee,  H.  R.  5407,  which 
I  am  referring  to  here  as  the  Chandler  bill  because  that  is  its  f amihar 
title,  of  course  had  its  origin  in  a  desire  to  do  something  to  reUeve 
the  difficulties  of  the  Baltimore  &  Ohio  Railroad.  And  in  a  somewhat 
similar  category  there  was  also  the  Lehigh  Valley  Railroad.  The 
managements  of  both  these  railroads  had  conceived,  as  I  understand 
it,  the  idea  of  working  out  a  voluntary  composition  with  their  creditors. 
In  pursuance  of  that  plan  both  of  them  did  work  out  plans,  both  of 
them  secured  the  assent  of  a  very  large  number  of  their  creditors,  and 
both  of  them  obtained  the  authority  to  issue  the  revised  securities 
called  for  by  those  plans  in  a  proceeding  before  the  Interstate  Com- 
merce Commission  imder  section  20  (a)  of  the  Interstate  Commerce 
Act.  I  mention  that  because  it  will  become  relevant  in  a  moment  as 
a  proposed  test. 
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.  '^^^«' 9'^andler  bill  is  drawn  as  a  composition  act.  That  is  to  sav  it 
;f«r,*  ^^"f^  a^bankruptcy  act  nor  does  it  foUow  the  techni^al%ro- 
cedure  under  a  banruptcy  act.  It  reaUy  is  assimilable  to  that  secCi 
m  the  personal  or  private  bankruptcy  act  which  permits  a  debtor  to 
call  m  his  creditors,  to  state  frankly  that  he  wishes  to  be  left  b  the 
management  of  the  property  and  to  have  an  interest  therein  and  to 
ask  their  grace  m  permitting  him  to  do  so.  In  retimi  for'ttds  £ 
agrees  to  pav  some  part  of  their  debt  at  a  stated  timTor  tLes  If 
they  agree  the  bankruptcy  court  may  confirm  that  arrangenMnt  as  a 
composition  and  permit  him  to  go  forward.    And  thb  ?s  reSlv  an 

th3o?d  fiff'*'  *^'*  ^'"''''^'  ^  ^  ^'^^^  or  iS;  deSnto 

LeS'  yJZV^h^^  "^  *^'  Baltimore  &  Ohio  Railroad  and  the 
B^kfrnorl  *  k?«^K**  *™  concerned,  and  more  particularly  the 
iJaitimore  &  Ohio,  I  have  no  objection  to  the  passaso  of  an  Lt  tn 

^ZL'^±ll  ^'  *^"^"  J""  my  jUgment  the  B^attSe  &  Ohfo  is  a 
raUroad  which  conceivaby  might  use  that  kind  of  an  act  to  some 
advantage  I  further  beUeve  that  there  ought  to  be  some  recosrjZn 
^Xv%^f  ^'^*•^^',''^"  ^''^^^ove  &  Ohio  Railroad  a^d  the  fSh 
S.afdeK"^ll'^  do  a  great  deal  of  work,  and  have  expe^dX 
great  deal  of  money,  and  have  given  a  great  deal  of  time  and  ffone  to 
considerable  trouble  in  an  endeavor  to  work  out  a  p  an  and  thev  have 

^r  Zendw'S^  MT"th-T  ^"^^^'"'^-^  «^I  pr'^XSosIr, 
lor  amending  this  bill,  I  think  considerat  on  ledtimatelv  conJH  Ka 

fhiriSiSX^tv^'dW*,^.^  *^«  ^^-^  "?"^  thtu^ffid'i 

♦»  N°^',  .{?«70id  the  specific  situation  of  these  raiht)ads  this  nar- 
m^"  to^h  mi;°  "'  '^^'  ^^'"^'''^  ^^'^  I  ^^-^"^d  ^S^e  ^.dl^ 

The  Chairman.  We  will  be  glad  to  hear  you. 

Mr.  Berle.  First  of  aU  th&  bill  purports  to  apply  not  only  to 
roads  which  maj  hereafter  become  embarrassed,  but  also  to  rSad^ 
which  are  now  m  equity  receivership  and  which  are  actLuy  inWr! 
pnization  under  section  77  of  the  bankruptcy  Act.  It  do^^ori^ 
terms  purport  to  do  so,  but ^  "^ 

;„tT^  Chairman  (interposing).  Pardon  me,  Mr.  Berle,  but  I  was 
you^p^eat  it?'  *  '"'""'''*  '°'*  ^  ^'^  '"''  '''*^^  *^**  statement.  WiU 
Mr.  Berle.  I  say  that  this  bill  actually  applies  not  only  to  roads 
Suallv  i?  ^'"'f  "■  become  embarrassed.'but  to  roads  wWch  are  now 
rfSa^kr?.nflT?'''?^'P,?'"  i°J«organization  under  section  77 

?/dts?o^?Sss  ttio  si-tucSfro^'^sii'^r'''^  o^  *•>«  '^^ 

r^oll^i  '*i^*J  "J^  ^^""^  ^?^  ^^'  ^*^^^  would  apparently  exclude 
raJxoads  already  in  reorganization.    But  actuaUy  there  is  no tS  to 
prevent  a  railroad  in  reorganization  under  section  77  today  froiWov 
mg  to  dismiss  that  proceeding  after  a  suitable    apse  of  t^^    and 
thereupon  fleemg  to  the  provisions  of  this  act.  ' 

.f^^it  '/  ^  court  having  jurisdiction  under  section  77  sought  to 
stop  them  from  so  domg,  counsel  for  the  railroads  thus  fleeilgTo  tHs 
act  would  at  once  pomt  to  the  language  of  Mr.  ChandCThen  the 
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bill  went  to  the  House,  and  would  there  find  that  Mr.  Chandler  had 
specifically  stated,  in  securing  the  passage  of  this  bill,  that  it  would 
be  available  to  railroads  in  section  77,  which  would  seem  to  indicate 
that  the  Congress  in  passing  this  act  had  in  mind  a  method  of  taking 
roads  now  in  77  reorganization,  out  from  under  it  and  putting  them 
imder  this  act.  And  the  court  I  think  would  have  considerable 
difficulty,  in  the  face  of  that  language,  in  holding  that  it  could  not 
dismiss  an  existing  reorganization  approval  proceeding  if  the  railroads 
so  wished,  and  could  proceed  under  this  act. 

I  realize,  of  course,  that  the  legalistics  of  this  matter  are  extremely 
dull,  and  so  I  will  try  for  the  moment  to  give  a  picture  of  what  I  think 
would  probably  happen  as  soon  as  the  bar  really  got  to  work  on  it. 

Under  section  77  as  it  now  stands  a  very  large  number  of  roads  are 
in  reorganization.  Hearings  have  been  had  before  the  Interstate 
Commerce  Commission.  The  hearings  are  complete.  Their  draft 
plans  have  in  some  cases  already  been  revised,  and  revised  plans  in 
accordance  with  the  Interstate  Commerce  Commission's  standards  are 
now  at  or  near  a  stage  of  completion.     A  road  or  a  management  or  a 

froup  which  did  not  like  a  plan  finally  propounded  and  approved 
y  the  Interstate  Commerce  Commission,  would  do  this:  It  would  sit 
quiet.  It  would  seek  to  discourage  the  getting  of  the  necessary  assents 
to  that  plan.  It  would  let  the  proceedings  drag  for  a  while.  And  then 
it  would  come  into  court  and  urge:  You  see  the  Interstate  Commerce 
Commission  has  proposed  a  plan  but  nobody  accedes  to  the  plan, 
nothing  is  happening,  and  this  is  going  on  forever.  Therefore,  we 
would  like  to  dismiss  the  proceeding  and  put  through  a  plan  more  to 
our  liking.  Now,  that,  gentlemen  of  the  committee,  frankly  is  what  I 
think  would  happen,  and  what  I  think  may  even  have  already  been 
thought  of  in  certain  quarters. 

Senator  Tobey.  Do  you  think  that  was  in  the  minds  of  those  who 
wrote  the  bill? 

Mr.  Berle.  I  do  not  undertake  to  say.  All  I  say  is,  the  reorganiza- 
tion bar  is  a  very  long,  heavy  bar. 

Senator  Tobey.  And  you  would  close  the  door  to  any  such  pro- 
cedure? 

Mr.  Berle.  Yes.  That  would  mean  the  waste  of  an  enormous 
amount  of  time  and  work  the  Interstate  Commerce  Commission  has 
done  over  a  period  of  a  couple  of  years.  In  the  second  place,  to  all 
intents  and  purposes  it  removes  the  control  of  the  plan  from  the 
jurisdiction  of  the  Interstate  Commerce  Commission,  where  the 
Congress  placed  it  some  years  ago. 

Now,  the  second  objection  that  I  have  is  that 

The  Chairman  (interposing).  I  can  say  to  you  that  if  I  have  any- 
thing to  say  about  it,  it  will  be  amended  to  take  care  of  that  situation. 

Mr.  Berle.  I  am  glad  to  find  someone  agrees.  This  bill  was  so 
unanimously  approved  that  when  I  ventured  to  write  you  a  letter 
I  felt  very  lonely  indeed.     I  did  not  have  anybody 

The  Chairman  (continuing).  Well,  it  does  not  always  signify 
very  much  that  certain  plans  are  unanimously  approved  because  we 
sometimes  put  legislation  through  the  House  or  Senate  that  people 
do  not  give  very  much  consideration  to  at  the  time. 

Mr.  Berle.  There  is  a  second  objection  which  I  have  to  this  bill, 
and  that  is  that  the  plan  of  composition  contemplated  by  this  bill  is 
not  to  be  approved  by  the  Interstate  Commerce  Commission.     Again 
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^^^^Ip^yea^^trZ^ilA  "i^  '^  ^^^^  -  though  it 
a  number  o/L  pro^'nenls'K  ^o'^'ul  aSelTt&i'"  l'"^ 

on  fmrt^SJm'it  i  r^u?r^'v^f^         "°«  9  and  running 

under  section  16  w'of  theTwaS^r^r*^*'  f  }^^  CommissioS 

The  Chaieman.  How  k  that  Jl?^"'""''*'"  ^*^*  ^^  "Stained. 

Co^^oTundS^tL'Sa^.V.V"  r^"^"^  tJ***  *■»  ""-der  of  the 
obtained.    xCllnSe  if  t W  «!  ^^  ^^^^^H*^  Commerce  Act  be 

bu  alrexlv  held  dfLd  1  i?riS."^'*f  Comnerc  Comiimsi«„ 

approve  the  issuance  of  securitieTimrW  ^  ^}  %  *^^  authority  to 
not  include  authority  to  TaTon  thr^frif^^f^f^  reorganization  do 
that  reason  when  it Z  saiH  tf« i\;  ^^"^ ?^  ^^^  P^^^  ^^  such.  For 
zations  Zd^  77    T  r»«n  n^T     ^^  ^'^^  f  safeguarded  as  are  reorgani- 

Com^bn  do2'not  L  con^^^^  '^'  ^^^^5^^  ^^^^'"e 

the  power  to  exercise  Iha^ZtX^    ^''""  ''"'  '"^^^^^  ^^^^  ^^  ^^ 

norhTv^^h'eT^^^^^ 

Mr.  Berle.  Yes,  sh-  ^""^^  '*  ''''^  ^^^^  ^o  to  you? 

Senator  Tobey.  It  is  rudimentarily  wrong 

Mr.  Berle.  Yes;  that  is  simply  out      I  mav  rrv   ^r..*       v 
will  permit  me    that  T  am  r.^+  •       i  ^^7, say,  Senator,  if  you 

ComSiiTon  needed  to  tXe^^  Interstate  CoWierce 

section  20  (a)  butlt  h«.  .^^^^^^      ^7^"^  ^  ^^^  ^^  ^^  authority  under 
of  time,  i>^^t^e^^^^^^^ 

wf  %'  ^^  '\^^  ^^"7  the  defini?e^ai  ''  '"" 

tl^^^^iLlt^^^^^^  our  attention  to 

be  amended  t^  ^K^na^^^^^^  the  pubhc  interest"  should 

out  of  conSderatfon  fnr  f^!         ^^^  *¥  P^^^^  interest."    Leaving 

intent  of  e^SboXthe^^  ""-.^^  ^^u^  ^^^  *^^  ^^  ^hf 

you  put  tha7  i^?  '  '^  ^^"^  ""^^^  ^^^  *^  bill  de  novo,  would 

ges^n?  b^i  dortSThTAZnlH^^r^  ^"^  ^J'  y^^  «ome  sug. 
say  to  strike  oi,f'w!^^Y-    ^^^^^ot  answer  that  now:  I  shoufd 

a/d  I  shoSd  say  "^^^^^^^  of  secunW 

interest."       ^    ''''*  ^^^^^^  ^^^^  ^^^at  such  a  plan  is  in  the  public 


Senator  Tobey.  It  would  be  well  if  once  in  a  while  we  did  find  one 

that  we  considered  to  be  in  the  public  inerest.  -i      j 

Mr.  Berle.  Yes;  once  in  a  great  while,  particularly  m  a  railroad 

reorganization  plan.  ,     ,  .  ,  .     ^.        i      • 

The  Chairman.  Some  of  these  people  think  a  reorgamzation  plan  is 
not  important  so  far  as  public  interest  is  concerned  so  long  as  the 
security  holders  are  satisfied.  . 

Senator  Tobey.  Yes;  what  about  the  St.  Paul  receivership? 

Mr.  Berle.  Which  one  of  them? 

Senator  Tobey.  Well,  all  of  them,  ad  infinitum,  ad  nauseam. 

Mr  Berle.  My  third  point  as  to  the  specific  difficulty  with  this 
bill  lies  in  the  fact  that  the  Chandler  bill  forbids  the  court  to  appoint 
B,  trustee  or  receiver  or  indeed  any  other  kind  of  representative  of 
creditors.  Now,  it  enjoins  creditors  from  enforcing  any  rights,  so 
that  the  creditor  is  helpless.  The  management  represents,  of  course, 
the  stockholding  interest,  or  even  if  it  represents  the  creditors'  interests 
there  are  all  kinds  and  classes  of  conflicting  claims.  Sometimes  it  will 
represent  two  or  three  railroads  working  together  because  of  subsidiary 
or  other  relationship.  I  do  not  mean  to  say  that  all  raiboad  man^e- 
ments  are  corrupt  or  weak  or  deceptive  or  anything  of  the  kmd,  but 
my  own  impression  of  them  is  that  they  are  just  like  other  people. 

The  Chairman.  Yes;  they  are  like  other  people.  They  are  doubt- 
less as  good  and  as  bad  as  any  other  group. 

Mr.  Berle.  I  think  that  is  true,  and  I  have  good  friends  among 
them.  But  you  put  them  in  a  somewhat  impossible  position  at  best, 
and  you  debar  the  court  from  taking  any  effective  action. 

Now,  the  fourth .,    .   i  ^  i 

The  Chairman  (interposing).  Before  you  get  to  that,  let  me  ask: 
Of  course,  they  come  back  and  say  that  section  720  provides  that  the 
special  court  shall  fix  a  date  for  hearing  to  be  held  promptly  after  the 
filing  of  the  petition  and  notice  of  such  hearing  or  hearmgs  shall  be  given 
to  all  creditors  affected  by  the  plan  in  such  manner  as  the  court  shall 
direct.  In  such  proceeding  the  court  may  allow  such  mtervention  of 
parties  in  interest  as  it  may  deem  just  and  proper,  but  any  holder  of 
securities  of  the  petitioner  shall  have  the  right  to  present  evidence  and 
be  heard  thereon,  in  person  or  by  attorney,  with  or  without  mterven- 
tion. Now,  the  contention  I  assume  is  that  that  provision  would  take 
care  of  all  of  the  different  creditors  because  of  the  fact  that  they 
would  have  the  right  to  appear  after  notice.  But  I  called  attention 
this  morning  to  the  fact  that  it  does  not  say  what  kind  of  notice  ^e 
court  can  send,  and  he  can  send  any  kind  of  notice  he  sees  fit.  He 
might  say  it  is  proper  to  publish  a  notice  in  a  newspaper  where  the 
court  is  sitting,  and  they  might  not  have  personal  notice.  So  that,  of 
course,  would  have  to  be  changed  in  my  judgment. 

Mr.  Berle.  I  imagine  that  could  be  considerably  improved,  benator 
Wheeier.  Of  course,  it  is  true  that  where  you  have  many  thousands 
of  bondholders  personal  notice  to  all  of  them  would  be  physically 
unworkable.     But  there  you  have  to  do  the  best  you  can. 

I  do  not  concede  the  right  of  a  bondholder  to  appear  m  court, 
however,  as  equivalent  to  having  somebody  to  protect  his  interest 
should  the  situation  be  such  as  to  require  that.  t    i.-  i   -^  • 

My  fourth  objection  may  at  first  blush  seem  odd,  but  I  think  it  is 
warranted  by  experience.  The  composition  now  contemplated  by 
the  bill  can  be  accepted  by  three-fourths  of  the  aggregate  amount  of 
claims,  including  three-fifths  of  the  claims  of  each  class.    I  beueve 
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and  of  the  majority  in  a^ouTnf  1  the  aggregate  amount  of  claims 
believe  the  bill  shoSd  be^mended  Tt^r^"^'  .  ^"',  *^'^'  '«  because  I 
of  the  plan.    I  reahze  thaTSs  sot^K/ 1  ^''"'"**?  Protection 

the  court.    tL  court  wodd  W  i^  ini*.r."i'^.*^*",.¥  **ken  before 
the  plan  in  any  way  that  vAn^^  •*''?.'  '^^^  modified  or  changed 

to  be  obtainel  TherefoU'fcsn^  on^r' '^r  .""'^*'.  ^^^^ 

change,  but  to  accept  it  as  it  was  wnX  k.    *^^  *'°""^  ^  "^^ke  no 

the  court  would  be  in  a  DosiS  ^^  ^^  ""^^  gf^**'    Otherwise, 

-  reoi^anization  at  all.  a^d  tfe  so^mH  l^  conceivably,  of  having  no 

iudi:  Sa'cSendo^^one  ^Tht/;  '  *^^'^'  '^'^^  --«  «°  honest 
plan  I  do  not  like,  but  on  the^h.^^^,  ^n'^''^  ^^""^V^'  ^^^^  this 
into  an  endless  morass  from  wMch  I  r^f  '°  '^'^'^  ^^'  ^^""S 

.  cannot  initiate  a  plan  mvself  Tf  T  i  f j  T  °°.  P'^^^nt  escape.  I 
which  I  could  put  it  tS/h  tL?"-'''  *''*?  '^  '^o  machinery  by 
spiteof  theinjuVcesI  wZdratwTJ'  ""  ^Jt^'n^tive  plan,  so  i^ 

If,  however   there  were  a  ,^«n!^  accept  this  than  do  nothing." 
modified,  or  revised  pla^by  thTcourt'^w^t^'y-  '^  '^^'  2."  «°>c°ded, 
feasible,  I  think  a  judse  would  hpTLr?  ?*""^  equitable  and  more 
which  the  Act  gives  him  ^""'^  ''^''''y  *«  ^^^rcise  the  power 

strK%^S:?tui*f,^  susS^u's  iS^?  '^  -^  ^r  ^."^*'«  P0-*  of 
with  section  725,  sn bparao-ra  nb  ^^   „.^  v  i*^*?'  '■®^?'"'^  •     This  has  to  do 
Senator  Neely    M«  W  ^^^  •  '  *"u  '^  '"oks  splendid. 

are  now  makfng  wereTreseSToTbf  p''  *^?  °''^^'=*'«"«  ^^^h  you 
reported  the  bill?         P'^^^nted  to  the  Committee  of  the  House  that 

did  iot^c^Ser^'dnSTwa's  wtU"'  Ti.  I  ?^»"'''  ''^^  ^  «ay  I 
ment  where  I  do  work  at  mv^^h  *^  1"t'^  ^"'"'^ '"  ^'^c  State  Depart- 
Frankly,  it  never  rc„r^ed"oSt£fth7vnP*"*fl'^'^'-\^^ 
without  some  one  thoroughly  TnaSzhie  ft  \  wnt^  '"'^'"^  *^'«  ^'^^^ 
to  discover  that  it  had  been  reDorwf^.?/  j  .,.^°^®  ,"P  ""e  morning 
unanimously  by  the  Hou^e  aDMrPnHr*-?^'^  *^"*-'^  ^"^  ^'cci  Passed 
At  that  point  I  ^ot  Sipn?lt  ?  -^  T*.^  "°  ^^rious  analysis  at  all. 
Wheeler.  I  am  not  chaS  w  i^  f  •'****  **'  '"'*^  ^  ^^t^tr  to  Senator 
I  did  not  get  into  actions  lite    ^""""^  responsibility  for  this,  and 

merIy%o^SVth°'tYeTecoS™*?-  ""'^^  '^^'  ^'-  ^^^e  was  for- 
railroad  division.  He  SvedXre  for?  ^"^  • "?'"  Corporation  in  its 
and  had  a  great  deal  to  dol^A  !^  *  considerable  length  of  time 
prior  thereto.  '*''  ^^^  reorgamzations  during  thit  time  and 

to  de'temS^'e'^tlmt'S^^^^  Mr^Zf^^hn"^'''  *^^  ^P^^i^l  court 
guage  that  is  almost  exactly  ^^^^^^^^^  equitable,  and  there  follows  Ian- 
the  existing  Bankmpt^v  Ac^  \^t  ^^^f  ?  ^PP^^™g:  in  section  77  of 
rate  '   '     -        ^^^^  ^''^'    ^^  '^  ^^^d  language,  and  it  sounds  first 
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Senator  Neely.  Is  not  that  language  identical  with  that  of  the 
Municipal  Bankruptcy  Act? 

Mr.  Berle.  I  beheve  it  is,  yes,  sir;  I  think  this  is  the  same  thing. 
I  had  something  to  do  with  that.  I  had  a  good  deal  to  do  with  the 
drafting  of  that  in  the  very  early  days  of  this  act  of  1933.  It  was  sub- 
sequently improved  by  your  committee  in  connection  with  the  Muni- 
cipal Bankruptcy  Act,  and  followed  likewise  in  the  revision  of  the  Rail- 
road Bankruptcy  Act,  section  77. 

You  would  think  at  first  blush  that  this  meant  that  the  court  would 
apply  the  same  test  to  this  kind  of  plan  as  the  court  would  apply  under 
section  77.  But  actually  the  court  will  not  be  in  that  position  at  all, 
for  a  court  imder  section  77  is  applying  this  test  to  a  plan  which  has 
already  been  approved  by  the  Interstate  Commerce  Commission,  as 
to  which  the  court  itself  has  ample  power  of  revision,  and  as  to  which 
it  often  has  machinery  in  its  hands,  through  the  trustee,  if  it  so  desires, 
to  try  to  secure  adoption  of  the  plan;  whereas,  this  is  not  a  bankruptcy 
act  but  is  a  composition  act,  and  the  court  merely  has  to  determine 
whether  when  a  very  large  part  of  the  creditors  have  already  assented 
and  requested  the  court  to  approve  this  plan,  in  view  of  the  assent,  the 
plan  conforms  to  these  tests. 

Since  the  debtor  itself — that  is,  the  stock  interest — will  in  every 
case  be  the  proponent  of  the  plan,  you  need  not  exercise  any  imagina- 
tion to  realize  that  a  plan  under  the  Chandler  Act  will  invariably  take 
care  of  the  stock  interest.  Indeed,  the  theory  of  the  act  is  that  it  shall 
apply  to  those  railroads  where  the  stock  interest  has  a  right  to  be  con- 
sidered—that is,  railroads  in  the  position  of  a  debtor  who  feels  that  he 
can  legitimately  ask  his  creditors  for  grace  in  view  of  his  own  position 
and  his  own  efforts. 

Now,  to  take  a  decision  under  this  act  and  use  that  as  a  precedent 
in  section  77  merely  means  that  you  will  be  wiping  out  all  the  pro- 
tection the  bondholders  now  get  under  section  77.  I  may  be  unduly 
suspicious,  but  I  think  that  the  intent  was  that  you  would  get  a  hold- 
ing, m  connection  with  the  Baltimore  &  Ohio,  or  the  Lehigh  Valley 
plan,  that  the  plan  conformed  to  these  tests  and  that  that  precedent 
would  immediately  be  used  in  the  case  of  the  Frisco,  the  Chicago, 
Minneapohs  &  St.  Paid,  and  every  other  railroad,  and  it  would  then  be 
argued  before  a  court  that  a  plan  which  cut  down  the  creditors  and 
left  the  stock  all  standing — ^in  other  words,  abrogated  the  priority 
rules— was  fair  and  equitable,  in  the  public  interest,  duly  recognized 
the  rights  of  each  class  of  creditors  and  stockholders,  and  conformed 
to  the  law  of  the  land. 

In  other  words,  I  think  that  someone  here  was  looking  for  a  good 
precedent  arising  out  of  this  act,  to  be  used  in  connection  with  pro- 
ceedings under  an  entirely  different  act,  with  a  view  to  breaking  up 
th^t  unhappy  tendency  which  courts  have,  as  they  do  now ,  to  say, 
The  bondholders  paid  for  a  prior  lien,  and  they  ought  to  get  a  prior 

I  need  merely  point  out  that  if  you  have  that  kind  of  precedent 
applied  to  a  thing  like  the  Van  Sweringen  pyramid,  for  instance,  you 
would  get  some  surprising  results.  I  propose,  therefore,  that  that 
language  be  varied,  so  that  the  approval  of  a  plan  under  this  act  can 
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^  no  way  be  used  as  a  precedent  for  approval  of  a  plan  under  section 
77.     Inat  may  be  unduly  suspicious 

The  Chairman.  Whether  it  is  suspicious  or  whether  it  is  not  I 
<5annot  beheve  that  the  drafters  of  the  bill  intended  it  as  such,  but    ' 

Mr.  Berle.  The  danger  is  there. 

The  Chairman.  The  danger  is  there,  regardless  of  whether  or  not 
they  mtended  to  have  it  that  way.  Probably  they  did  not,  but  it 
certamly  could  be  used  as  a  precedent  by,  say,  the  Van  Sweringen 
group  or  some  other  crowd  who  came  in  and  held  stock  interests. 

Mr.  Berle.  What  I  am  really  getting  at  can  be  stated  very  sunply. 
A  plan  might  very  well  be  approved  as  a  fair  compromise,  and  the 
court  might  be  qmte  right  m  so  approving.  That  would  not  make  it 
ngnt  for  the  court  to  approve  a  plan  of  reorganization  which  did  not 
represent  a  compromise  but  represented  something  bemg  rammed 
down  their  throats  without  their  consent,  which,  of  course,  is  the 
theory  of  bankruptcy. 

Mr.  Fletcher.  I  assent  to  the  amendment  suggested  by  Mr.  Berle 
Mr.  Berle.  If  that  could  be  stated  of  record,  that  would  heb  a 
,good  deal.  *^ 

You  would  consent  to  that? 
Mr.  Fletcher.  I  would  consent  to  that. 

Mr.  Berle.  I  think  that  is  fair,  because  there  is  a  very  great  danger. 

Under  this  act  you  would  have  a  three  judge  court,  which  would  be 

^^^^^^^^^—^  ^®^  persuasive  precedent— to  a  single  district  judge. 

Ihe  Chairman.  That  is  right,  much  more  so  than  by  a  single  judge 

Mr.  Berle.  By  a  single  judge;  yes.  »    j     &  • 

My  next  objection  is  an  elementary  one.    Under  the  Chandler  Act 

there  is  no  control  of  any  kmd  of  lawyers'  fees  or  reorganization  fees 

4}T  committee  fees  or  side  arrangements  for  voting  trusts,  or  anvthme 

of  that  kind.  ^  j        & 

For  some  years  it  has  been  the  settled  pohcy  of  the  Congress  to 
provide  for  control  of  those  fees.  This  was  provided  under  section  77 
1  beheve  that  this  act  should  be  so  amended,  to  provide  that  the  fees 
m  connection  with  reorganization  proceedings  should  be  under  the 
control  of  the  courts  and  of  the  Interstate  Commerce  Commission 
as  they  are  now,  and  I  think  that  section  725  ought  to  be  amended 
m  this  case. 

Finally  there  is  one  little  joker  in  this,  if  it  is  a  joker;  it  is  difficult 
to  tell.  Let  me  withdraw  the  unkind  word,  if  I  may,  because  that 
imphes  an  evil  mtent,  and  I  do  not  mean  to  do  that. 

Senator  Tobey.  That  impUes  humorous  intent.  Of  course,  it  is 
grim  humor. 

Mr.  Berle.  The  habit  of  a  lawyer  is  to  study  an  act  under  which 
ie  IS  operatmg,  and  if  he  sees  a  hole,  he  goes  through  it. 

This  IS  m  section  729.  It  is  apparently  a  formal  provision.  It 
provides  that  m  providing  for  any  payment  to  be  made  under  the 
plan,  the  petitioner  may  require  a  bond  or  other  security  to  be  stamped 
to^ow  "The  amounts  and  circumstances  of  such  pavment." 

WeU,  "amounts"  is  aU  right. 

The  Chairman.  Where  are  you  reading? 

Mr.  Berle.  Section  729,  page  12,  hne  8  and  9. 

When  you  say  "and  circumstances,"  frankly  I  am  a  Uttle  fright- 
ened. It  IS  natural  that  if  you  are  making  only  a  part  payment  on 
A  bond  or  a  coupon,  you  should  stamp  how  much  you  have  paid  and 
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how  much  you  have  not;  but  if  you  were  entitled  to  hitch  on  to  the 
payment  a  set  of  conditions,  you  may  require  as  a  condition  precedent 
even  to  getting  your  payment,  assent  to  a  lot  of  things  loosely  defined 
by  the  word  "circumstances,"  which  might  mean  anything.  It  seems 
to  me  that  the  words  "and  circumstances"  ought  to  be  taken  out. 

The  Chairman.  I  do  not  quite  imderstand  you.  Can  you  give 
me  a  practical  example  of  what  you  are  saying? 

Mr.  Berle.  At  its  worst,  if  somebody  were  feeling  really  cut- 
throat about  it,  you  would  be  invited  to  present  your  bond  or  your 
coupon,  and  when  you  got  your  payment,  the  coupon  would  be 
stamped,  "This  evidences  the  receipt  of  blank  dollars  in  respect  of 
coupon  number  so  and  so.  Acceptance  of  this  payment  shall  consti- 
tute a  waiver  by  the  recipient  of"  rights  of  one  sort  or  another, 
depending  on  what  you  agree  to  enumerate. 

You  do  not  have  to  assent  to  it,  it  is  true,  but  in  that  case  neither 
do  you  get  any  payment.  That  is  a  technique  which  is  not  usually 
followed  here;  we  see  it  done  in  the  foreign  bond  field  quite  often. 
I  do  not  mean  to  indicate  that  anybody  necessarily  would  do  it,  but 
I  do  not  see  any  reason  why  we  should  leave  it  open. 

Senator  Neely.  If  the  words  "and  circumstances,"  were  stricken 
out,  would  the  language  be  appropriate? 

Mr.  Berle.  Strike  out  "and  circumstances." 

Now,  the  final  point  I  have  to  make  has  to  do  with  the  time  Umita- 
1/ion  of  the  act,  but  if  the  suggestion  I  am  about  to  make  is  adopted, 
the  time  limitation  would  become  meaningless.  If  I  may,  I  should 
like  to  submit  at  the  close  of  my  statement  a  copy  of  the  bill  with  the 
amendments  which  I  personally  would  suggest.  It  seems  to  me  that 
line  6  in  the  title — that  is  the  enactment  clause — should  be  amended 
to  read,  after  the  word  "chapter"  in  line  6,  "for  the  relief  of  debtor 
railroads." 

The  reason  for  that  is  to  distinguish  this  from  a  bankruptcy  act 
and  to  make  it  look  more  like  a  composition  act. 

The  Chairman.  That  would  then  read: 

Be  it  enacted  by  ihe  Senate  and  House  of  Representatives  of  the  United  States  of 
America  in  Congress  assembled,  That  the  Act  of  July  1,  1898,  entitled  ''An  Act 
to  establish  a  uniform  system  of  Bankruptcy  throughout  the  United  States",  as 
amended,  is  hereby  further  amended  by  adding  thereto  a  new  chapter  for  the 
rehef  of  debtor  railroads,  to  be  designated  chapter  XV  and  to  read  as  follows: 

Mr.  Berle.  "For  the  relief  of  debtor  railroads."  I  shall  submit 
this,  if  I  may,  afterward. 

In  section  705,  subparagraph  1,  lines  13  and  14,  on  page  2, 1  should 
like  to  strike  out  the  words:  "including  any  corporation  in  equity 
receivership." 

Senator  White.  Will  you  please  indicate  again  where  that  is? 

Mr.  Berle.  Page  2,  lines  13  and  14.  I  would  strike  out  after  the 
words  "Interstate  Commerce  Act,"  "including  any  corporation  in 
equity  receivership." 

Senator  White.  Before  going  on,  I  should  like  to  ask  you  a  question. 
You  used  the  phrase  in  your  first  suggested  amendment  "debtor 
railroads."     Should  there  be  any  definition  of  a  debtor  railroad? 

Mr.  Berle.  I  do  not  think  so,  sir.  I  think  that  every  railroad  is 
a  debtor.  I  think  that  that,  particularly  since  this  is  merely  in  the 
nature  of  a  descriptive  clause,  does  not  need  definition.  I  cannot 
imagine  a  railroad  that  is  not  a  debtor  getting  in  under  this  act  anyhow. 
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1  ^^fwt*T  ^*"'  '"Sgesting  the  change  in  section  705,  subparagraph 
J^iderlfction'^ra  h?  "^  ^^^'ty.  receivership  may  if  it  cLos^|o 
^.  !L^f  ■  *i,  .u"**  ^^T^  ^  ^^^  ]°*>  of  reorganization  done  If  we 
are  right  in  the  theory  that  this  ought  not  to  apply  to  railroads  n^w 

On  page  3  line  19,  I  should  amend  section  710  by  inserting  after 
Sefv^Wp  no^?^  "'"''  *'"'P°™*"°  ""''"  '"^^  -"'-^^  "in  eS;  !^ 

Then,  in  any  process  of  reorganization  under  section  77  th«t  wn..lH 
mean  that  this  act  was  available  only  to  railroads  not  now  i^*e7uST 
receivership  nor  under  section  77.  eqmiy 

„  J"^  l*?®  ^^  *i^!J'^*  ®*™®  paragraph,  section  710,  I  should  strike  out 
after  the  word/'before"  the  words  "or  after  the  effective  date  of  tWs 

and  so  on. 

tio^ed^UrRt'lt^^L"^"?' nS-^'"™?^'?  \PP'y  *«>  tJ»«  t^o  cases  men- 
tioned, the  Baltimore  &  Ohio  and  the  Lehigh  Valley    which  have 

comphed  with  these  conditions  and  would  thereby  reSLe  the 
particular  situation  of  those  roads,  the  work  which  has  bf^  done 
a^d  the  Interstate.  Commerce  Cominission's  authority     I  think  that 
that  would  be  advisable  in  view  of  that  situation 
1  may  also  say  that  I  have  thought  that  what  has  been  done  in  the 

r.  i  z  iSss  IS/  -"'"'"^  -  ^"^  •  i»^  •"  »t 

and  the  Lehigh  VaUey.    There  may  be  other  railroads  that  sho,X 

if  they  had  the  chance.     We  are  closing  the  door  to  fair  nlav  ^11 
around  if  you  stop  them  in  this  biU  ^  ^  *^ 

SenJlor^  b^i  Itu  1  *  f."'''^  ^f^  ^  ^^  '"^^  ^""^  ^^at  theoreticaUy, 
penator,  but  1  might  say  this:  There  are  not  a  great  manv  railroaH<J 

m  &e  situation  of  the  Baltimore  &  Ohio.    The  BaCore  &  o£ 

Senator  Tobey.  I  quite  agree  with  you. 

I  meL  bT tL/thntft  ^"^  .^   'f^^'  particular   earnings  position. 
1  mean  by  that  that  it  is  not  so  far  sunk  that  you  can  defimtelv  ^»xr 

such  that  It  may  fau-ly  ask  for  grace.     I  think  you  would  have  a  hard 
tune  findmg  many  other  railroads  in  that  position. 

Mr.  Berle.  Surprismgly  enough,  no.     It  has  had  a  great  deal  of 
Federal  money,  Senator,  and  yet  the  Federal  money— 
ine  Lhairman.  How  much  money  has  it  had? 
Mr.  Berle.  About  70  million. 
Senator  Tobey.  About  80  million. 
Mr.  Berle.  I  think  it  is  fair  to  state,  however,  that  this  has  not 

Ea\Tb  the  nXTZrr  '\^  ^^^'  f  P^^^^i-tion-any  ^ 

mcrease  m  the  net  capitahzation— of  the  road.    That  is  often  very 
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largely  refundings.  For  better  or  for  worse,  there  we  are.  I  may  say 
that  I  feeel  that 

Senator  Tobey.  Your  suggestion  of  a  change  in  title  is  a  misnomer 
or  is  misleading.  It  should  primarily  be  an  act  to  come  to  the  aid 
of  the  Baltimore  &  Ohio  and  the  Leliigh  Valley. 

Mr.  Berle.  That  is  right. 

Senator  Tobey,  You  are  closing  the  door  to  the  others. 

Mr.  Berle.  I  do  not  know  that  I  should  particularly  object;  in  a 
sense ;  yes.  I  believe,  however,  surprising  as  it  may  seem,  that  special 
acts  for  the  relief  of  particular  railroads  are  part  of  the  historic  policy 
of  the  United  States.  Practically  every  railroad  in  the  country  at 
some  stage  or  another  has  had  a  special  act  enacted  in  its  favor.  Most 
of  the  railroads  were  built  under  special  acts.  The  railroad  structure 
has  not  grown  on  an  even,  uniform  basis.  The  railroads  have  been 
built  by  act  after  act  after  act,  as  you  know  a  great  deal  better  than  I. 

For  that  reason,  I  do  not  know  that  we  are  doing  anything  unusual 
or  out  of  the  way  in  dealing  with  a  particular  situation  by  legislation 
more  or  less  restricted  to  these  facts.  I  may  also  say  that  the  Congress 
of  the  United  States  is  always  open  to  any  railroad  to  make  a  similar 
showing  and  ask  for  similar  relief. 

Senator  Tobey.  May  I  ask  a  question  that  is  not  entirely  relevant 
to  this  matter,  Mr.  Chairman? 

The  Chairman.  Certainly. 

Senator  Tobey.  Of  course,  I  admire  your  approach  to  tliis  matter 
and  your  coming  before  us  voluntarily.  You  speak  as  one  having 
authority,  and  I  grant  that  you  have  the  authority. 

Mr.  Berle.  These  are  only  my  personal  views;  I  do  not  claim  any 
particular  authority. 

I  Senator  Tobey.  Take  the  Baltimore  &  Ohio  first,  and  let  me 
preface  my  remarks  by  saying  that  what  you  said  about  the  B.  <fe  O. 
is  concurred  in  by  all  of  us.  The  B.  &  O.  is  held  in  high  regard  by  all 
of  us. 

The  road  has  a  tremendous  capital,  and  the  patient  is  sick  and  in 
the  hospital.  Now  we  come  in  to  pass  legislation  particularly  to  aid 
it.  But  there  are  other  roads  equally  as  bad  off,  and  I  ask  you,  in 
your  judgment  and  acumen,  is  this  a  fair  thing  to  do  in  the  interest 
of  the  public:  To  go  to  work  after  years  and  years  of  torture  for  all 
concerned,  and  try  to  save  and  patch  up  this  sinking  ship,  instead  of 
facing  the  facts  in  the  case  and  seeing  what  the  equity  is,  what  the 
earning  power  is,  and  what  the  facts  are?  Should  we  not  give  them 
a  drastic  reorganization  that  will  mean  something  definite  instead  of 
this  hocus-pocus  stuff?     That  is  my  question. 

Mr.  Berle.  Senator,  you  have  asked  a  frank  question,  and  I  should 
like  to  answer  it  with  equal,  if  brutal,  frankness. 

There  has  been  as  yet  no  square  and  forthright  and  frank  attempt 
to  meet  the  railroad  situation  by  anybody  up  to  date,  and  the  reason 
why  is  that  there  are  a  great  many  difficulties  other  than  the  financial 
difficulties  which  ought  to  be  solved.  Every  one  of  them  involves  a 
political  issue  of  tremendous  proportions,  and  the  combination  of 
them,  aggregated  in  a  railroad,  has  meant  that  nobody  has  quite  had 
the  nerve  to  walk  in  and  take  the  red-hot  poker. 

If  you  want  to  come  right  down  to  it 

The  Chairman.  I  think  that  accurately  states  it. 
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Senator  ToBET.  I  wiU  accept  that,  but  I  ask  you  now  Is  fherp  n^r 
gpmg  to  be  a  regeneration  of  the  bidy  politic  of  the  tMteH%tT«r 
Congress  or  of  anybody  else,  whereby  we^w^Lve  he  ne^e  to  2cUe 

Uttle  aShorUy.^^**'  ''"' ""  "  "^""^  ^"*«*i«''  ^  ^  ^^'^^  I  ol*^  ver, 
Senator  Tobet.  This  is  the  time  and  place  to  do  it. 

anybodvSed  if^l^l'if  ^  ^*"^*^  be.  prepared  to  tackle  it  any  time 
myooay  wished  it,  if  I  were  m  a  position  or  had  a  right  to  do  so  Rnf 
vou  do  have  to  solve,  then,  a  whole  range  of  qu^S  Yon^ii^f^* 
tandle  the  question  of  consolidation,  which  ^C^meam^^*^ 
the  fair  terms  either  of  dismissal  or  of  the  pension^fTabT  '^'"'^^ 

whenth^L^,JwV\^'^'ir^^l^^^  ^»^*  ^^^^S  one  raih-oad 
ha™  fo  m!ff  flP^i^*^*  */?•'  **'*'?^^  ""^y  «°«  «»°  be  supported.  You 
have  to  meet  the  fear  of  distiu-bances  in  case  thereby  the  raih-oad 
facilities  might  be  taken  from  one  town  to  another        ^ 

whin  voTfl^H^LT^n  '^T^'^ti*^  as  between  financial  interests,  and 
wnen  you  add  them  aU  up,  I  can  see  that  it  takes  not  only  a  ereat  deal 
of«,urage-it  does  take  that-but  it  also  takes  almost^sugrh™ 

If  ^U  !firii!^^^*K^T  *u^  ^'^^^  "^  ^^-  That  is  an  easy  thing  to  say. 
It  13  also  that  nobody  has  qmte  the  answer.  I  personally  m  eve%- 
body  knows    beheve  in  consolidation,  but  that  also  k^fud^g  bZf 

S  order  3'fh^?K'*™'"^  *°-^  **^  *'^*'  P"**"*^  ^'^^^  neceririJy*foUo4 

McHon  ;nT>.  fi  *  ^r^  ?""  "***»  *°*»**»«''  ""^^ge  of  questioni  in  con- 
nection with  the  motor  industry,  and  so  forth. 

tackle  it*"T«trZf;  ''^°  ^*'^-?*  """  ^\^*  P"'''l«™'  I  feel  ^aWe  to 
tacRie  It,  1  am  not  m  a  position  to  throw  any  stones  because  I 
thmk  I  reahze  the  size  of  the  problem  '  °®*^"^  '■ 

UntU  that  is  done.  Senator,  I  do  feel  that  there  is  a  logic  in  dealine 
^sint  rt„™"ftT]  "^^P^'^^^y'  belie^i^g  *«  I  do  thft  in  the  n^t 
loS«  f,,f!„  w^i"*T.^  Ti"  ^""^^^  »°<i  circumstances  wiU  make 
lo^cai  a  fuU  and  forthright  attack  on  the  whole  situation.    If  it  were 

I  should  rTn*;  liJi.*^°"^^K*  ^'^^^  5  ^"^^'^gl^*  '^"»«k  could  be  hkd  ^w! 
1  should  not  bother  with  amendments  to  this  biU;  I  should  say  "Do 
not  woiry  about  this;  do  not  worry  about  the  Wheeler-TniTa^n  Act^ 

f^i  11^^  T""  '?^V*'  '?,'*'^  '^  economic  and  is  a  transportation  prob- 
lem, not  a  financial  problem."  ^ 

Doferffi^^n?""-  ^^^  ^*!f  ^}^^  ?T*'  P'^^tly  because  of  the  great 
to  find  «1^t  lw-"''"'^5?  "'^'1  J"*'*!/  because  it  is  extremely  diicult 
to  hnd  a  just  solution,  I  thmk  that  the  raUroads  can  fairly  say  "We 
are  entitled  to  some  temporary  help  until  you  pick  up  yoS  difection 
establish  your  pohcy  and  make  it  effective  as'^the  WXthe land"' 

th^tLtZf^''^^\.-J^'^'}^T,^^^  *  great  many  human  elements 
that  enter  mto  it  besides  political  elements.  Political  elements  are  in 
every  commumty  through  which  a  railroad  goes.     If  you  s^k  to  co^ 

pressure  from  the  local  communities. 
Mr.  Beblb.  Right. 

n,«TI'»r^?l'^'*^?-  ^*  '^  *1  exceedingly  difficult  thing  to  do.  As  a 
^k<.?iA  1^"''  "^yfl  *?  consofidate  aU  the  rolds  that  people 
fh^K  "i^  ^^  consolidated,  there  would  not  be  enough  room  in 
the  bmldmgs  of  Congress  to  hold  the  people  who  would  come  here  to 
protest  any  thmg  of  that  nature.    People  f?om  eve,?  commu^Hy  alon^ 
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the  line  of  the  B.  &  O.  would  be  up  here ;  they  would  be  here  from  every 
coininimity  alon^  the  line  of  the  Milwaukee,  the  Great  Northern,  or  the 
Pennsylvania.  You  would  have  so  many  of  them  that  it  would  be 
a  physical  impossibiUty  for  Congress  to  enact  legislation  such  as  you 
have  suggested. 

Mr.  Berle.  I  recognize  that. 

The  Chairman.  It  is  a  perfectly  simple  problem  to  sit  down  with 
a  piece  of  paper  and  say  that  this  ought  to  be  done  and  that  ought  to 
be  done,  but  the  reason  why  so  many  businessmen  make  poor  poli- 
ticians is  that  while  they  say  that  this  ought  to  be  done  from  a  busi- 
ness standpoint,  they  do  not  take  into  consideration  the  human  ele- 
ment that  enters  into  it.  That  is  why  they  generally  make  such  poor 
Representatives  and  Senators  when  they  come  to  Congress. 

All  we  can  do  is  take  a  step  in  the  right  direction.  I  have  had  this 
situation  called  to  my  attention  when  it  was  proposed  to  abandon  a 
little  road  up  near  Cape  Cod.  I  have  had  the  same  situation  in  my 
own  State,  where  an  attempt  was  made  to  abandon  a  side  road  going^ 
up  to  a  little  town,  when  busses  and  trucks  were  put  in.  Everybody 
in  the  community  petitioned  me — farmers,  miners,  and  everybody 
else — and  said,  "Don't  let  the  Interstate  Conmaerce  Commission, 
abandon  this  piece  of  road." 

But  there  will  have  to  be  abandonments  of  pieces  of  road  in  this 
country.  There  will  no  doubt  have  to  be  some  consolidations,  a& 
much  as  I  hate  to  see  it  done;  but  everybody  recognizes  that  there 
might  have  to  be  something  like  that  done. 

The  question  that  bothers  me  about  this  legislation  is  this:  We 
have  been  saying  that  the  railroads  are  coming  back.  At  the  time 
the  Reconstruction  Finance  Corporation  Act  was  passed,  if  you  read 
the  statements  made  on  the  floor  of  the  Senate,  you  will  see  that  the 
Senators  who  were  favoring  it  said  that  if  that  legislation  was  not 
passed,  the  railroads  would  go  into  bankruptcy,  the  insurance  com- 
panies would  go  into  bankruptcy,  and  there  would  be  a  collapse;  but 
if  the  act  were  passed  and  the  railroads  were  allowed  to  have  some 
money,  then  everything  would  be  all  right. 

We  did  that;  we  let  the  railroads  have  money.  But  we  have  only 
prolonged  the  evil  day  or  put  off  the  evil  day;  still  we  are  asking  that 
that  evil  day  be  further  put  off. 

I  am  willing,  for  certain  sentimental  reasons,  to  let  this  apply  to 
these  two  railroads;  but  as  far  as  I  am  concerned,  I  am  not  willing  to 
have  it  apply  to  all  the  railroads  in  the  coimtry,  and  I  shall  oppose 
such  an  effort,  because  I  think  it  will  be  a  bad  thing  for  our  economic 
structure  in  this  country  if  that  is  permitted  to  be  done. 

Mr.  Berle.  Senator,  I  agree  with  you. 

The  Chairman.  I  appreciate  the  fact  that  we  are  passing  special 
legislation,  but  this  bill  is  before  us.  If  it  is  going  to  apply  to  all  the 
railroads  in  this  country,  then  I  for  one  am  going  to  oppose  it  with  all 
the  strength  I  can.  I  may  not  be  successful,  but  that  is  what  I  am 
going  to  do,  unless  it  is  applied  to  those  roads  which  have  already 
had  a  plan  approved  by  the  Interstate  Commerce  Commission.        k4 

Mr.  Berle.  Senator,  I  agree  with  you.  The  suggested  language 
in  section  710  was  designed  to  produce  exactly  that  effect.  If  it  were 
drawn  in  that  sense,  I  think  that  is  precisely  the  situation  you  would 
have. 
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WhaVSTeTe  Iff'^Til^t/^w  '^'  ''^^^^.^^  ^^^"^  experience, 
country,  and  what  eSt  ^TZrT^^^VlJP*'''.  ^^^  '^'"'''^y  «f  ^^^ 

side,  a  genera?  raUro^dDrobkmf\»^y^       "^  ^^'  •**'^  *^«  ^^^^^^'ial 

New  Haven  out  of  bank^f^y  for  stif  pSod  o^Hn^r"  *«>««P /^« 
pecuUar  circumstances.  I  SvrthTth^?^^l»  LJ  f '  ""  ^i"^  **?  '^^ 
applies  to  the  Baltimore  &  0^^  I  do  not  tZ WK«f  ^r''**"™*'**"' 
po£it  in  getting  the  Frisco  rt' of  rt^ei^m?^  ^^i^HlT*' *.^^ 
te  to  do  was  to  stand  aside  and  leTirj^Xwever^t  s  Xavs 
difficult  to  make  up  one's  mind  about  a  point    ^^^^^^'  '*  '^  *'^*ys 

that^T  Hf^n/?^''^*•f^^*^S  *^**  <l"««tion  generally  is  franUv 
ltt\  u  ''ot  tl»»nt  It  can  be  answered  generally  We  know  tS 
eventuaUy  we  have  got  to  clean  this  up     ^""^"^^''^ '     "^ «  ^«^  t^at 

But  when  the  railroad  goes  into  the  hands  of  a  receiVer   a,  th. 

Ltrit^  Sf  Jn^r  't4-^^-u  A^dS  ^ttve'lTay 
rndTbuys  Suipmi  tC^«  ?' n  *^.  T''^  improving  its  roadbed 
do^  it  no^?  ^*1*"P°*«'»*-    That  actuaDy  takes  place  almost  invariably, 

ou^of  worsoSh^ere'  dT  t  Ts  noV"""*  f  ""^^^  *«  P"*  -- 

?^chti^,%reK5H  j1«  pnNrm'^i^TtLXVS 

Le  noTil  Ckmptcy      *  *  competmg,  parallel  line  to  the 

™JLf  *I*l^.^y'  '(.y","  '■^S*'''^  i'  as  a  method  of  creatine  more  emnlnv 
ment,  that  it  is  a  httle  rough  on  the  security  holdere  to  ask  th^m  f" 
h^rhnn*:j*"{  ^^  Unemployment  relief  fund  4  tZt^a^Sarih 
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The  Chairman.  Well,  I  think  there  is  something  to  that.  Your 
idea  is  that  this  section  should  be  amended  to  apply  to  those  roada 
which  have  already  had  the  approval  of  the  Interstate  Commerce 
Commission? 

Mr.  Berle.  It  is,  and  therewith  I  would  let  it  stand. 

The  Chairman.  The  difficulty  with  limiting  it,  say,  to  1939,  is  this: 
Our  experience  has  been  that  some  road  will  perhaps  come  in  and  try 
to  get  its  creditors  together,  they  will  be  working  on  it — half  a  dozen 
committees  will  be  working  on  it— and  at  the  time  of  the  expiration 
they  will  come  down  to  the  Congress  here  and  say,  "Give  us  another 
year."  At  the  end  of  another  year  there  will  be  more  committees,  and 
they  will  be  in,  saying,  "Give  us  another  year." 

The  first  thing  you  know,  your  law  becomes  a  permanent  proposi- 
tion. We  pass  a  law  and  say  it  is  a  temporary,  emergency  measure. 
We  have  been  saying  that,  yet  we  extend  it  and  extend  it  and  extend  it. 

Mr.  Berle.  I  agree  with  you  entirely,  and  to  that  there  is  added  the 
danger  that  if  you  had  it  for  a  fixed  period  of  1  year,  fearing  that  it 
might  not  be  extended,  a  large  number  of  railroads  which  really  do 
not  need  to  get  under  this  might  come  in,  and  you  would  have  a  tre- 
mendous number  of  proceedings  of  this  kind  within  a  very  short  time. 

The  Chairman.  People  have  come  to  me  and  said  privately  that  if 
this  legislation  were  passed  it  would  hurt  railroad  credit  generally 
throughout  the  country.  In  other  words,  if  they  could  get  together — 
a  majority  of  them— it  would  hurt  railroad  credit  generally.  What  is 
your  view? 

Mr.  Berle.  I  beheve  that  is  true.  Senator.  It  seems  to  me  that 
this  offers  a  relatively  easy  way  for  a  railroad,  which  in  practice  means 
stock  interest,  to  protect  itself  at  the  expense  of  its  creditors. 

The  Chairman.  That  is  right. 

Mr.  Berle.  Once  you  establish  that  precedence,  it  means  that  the 
railroad  bond  no  longer  quite  means  what  it  says. 

The  Chairman.  After  all,  you  can  take  the  Van  Sweringen  group 
or  the  Allegheny  Corporation.  They  could  so  manipulate  it  with 
their  complete  control  through  a  small  minority  of  the  stockholders, 
and  control  some  of  these  great  systems.  They  could  divert  their 
money,  spend  it  on  something  else,  and  put  the  railroad  in  a  position 
where  it  could  say,  "We  can't  meet  our  fixed  charges."  They  could 
do  that  deliberately  and  premeditatedly  if  they  desired  to  do  it,  and 
then  come  in  and  seek  a  composition  and  pretty  nearly  force  a  com- 
position, or  else  say,  "We  are  going  into  bankruptcy." 

Mr.  Berle.  And  be  safely  under  the  umbreella  of  the  act. 

The  Chairman.  Exactly,  and  be  safely  under  the  umbrella  of  the 
act. 

Mr.  Berle.  Of  course,  they  would  also  have  to  mobilize  creditors 
amounting  to  25  percent  of  the  aggregate  amount  of  the  claims. 

j-5^  i^^-^^^^^^'  ^^  course,  this  main  group  would  not  have  much 
aifficulty  in  doing  that  in  some  of  their  operations. 

Senator  Neely.  I  desire  the  benefit  of  the  opinion  of  both  the 
Chairman  and  the  witness,  who  are  better  informed 

Air.  Berle.  That  I  doubt,  Senator 

Senator  Neely  (continuing).  Than  the  average  member  of  the 
committee  on  the  following  point: 

Would  it  be  better  to  restrict  the  bill  to  the  Baltimore  and  Ohio 
and  the  Lehigh  Valley  and  thereby  defeat  it,  or  to  preserve  the  present 
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language  of  section  710,  which  is  broad  enough  to  include  other 
railroads,  and  thereby  increase  the  probabiUties  of  its  passage.  Some 
Members  of  the  Congress  have  no  special  interest  in  these  two  rail- 
roads. 

^   My  greatest  sentimental,  as  well  as  my  greatest  practical  interest 
f.  ^  ^^  Baltimore  &  Ohio.    If  I  am  guilty  of  any  partiaUty  to  any 
mgb  oacials  of  radroad  companies— those  officials  are  Daniel  Willard 
president  of  the  Baltimore  &  Ohio,  and  Governor  John  Comwell.  who 
18  general  counsel  for  the  Baltimore  &  Ohio. 

,  .,^y.<|«sire  to  aid  the  Baltimore  &  Ohio  impelled  me  to  hope  that  the 
bill  will  not  be  amended  to  annihilation.  Because  the  B.  &  O,  not 
only  needs  but,  m  my  opinion,  deserves  the  reUef  which  the  bill  is 
desired  to  provide. 

The  Chairman.  I  think  this  is  true:  This  really,  as  it  has  been 
e^ressed  here  is  a  B.  &  O.  bill.  There  is  no  escaping  that  fact. 
I  he  J^ehigh  Valley  has  come  in  since  it  was  drafted.  I  think  that  is 
generaUy  understood  m  the  House.  I  think  that  everybody  in  the 
benate  who  knowsj  anything  about  it  appreciates  the  same  fact.  I 
just  do  not  hke  to  hmit  it,  but  I  think  it  is  bad  legislation  to  throw 
it  open,  because  there  are  so  many  chances.  As  Mr.  Berle  has 
contended,  it  is  a  good  plan,  and  so  forth,  but  you  are  throwing  it 
open,  and  you  have  not  the  same  kind  of  management  everywhere 

Senator  Neely.  That  is  manifestly  true.  But  wiU  the  suggested 
limitation  defeat  the  bill? 

The  Chairman.  I  do  not  think  it  will. 

Senator  Neely.  Does  Mr.  Fletcher  who  speaks  for  many  railroads, 
*>®Jj,^ve  that  the  amendment  would  endanger  the  passage  of  the  bill? 

The  Chairman.  I  can  tell  you  in  advance.  He  wants  it  to  apply 
to  every  railroad  m  the  country. 

Senator  Neely.  I  have  learned  by  hearing  him  before  other  com- 
mittees that  he  usually  has  opinions,  and  invariably  knows  how  to 
express  them. 

,.  ¥j-  Fletcher.  Senator,  if  it  is  my  time  to  speak,  I  do  not  think  that 
limitmg  It  to  the  Baltimore  &  Ohio  and  the  Lehigh  Valley  would  prob- 
ably endanger  Its  passage  in  the  Senate,  but  I  am  not  so  sure  about 
the  House. 

The  Chairman.  You  know  that  after  a  bill  goes  to  conference  and 
comes  out  of  conference  it  is  usually  easier  to  put  it  through  as  a 
conference  report  than  as  it  was  originally  drafted,  from  a  practical 
legislative  standpomt.  It  is  hard  to  defeat  a  bill  when  it  comes  out  of 
a  conference  comnuttee.  You  may  defeat  it  in  the  House  originally, 
but  you  dare  not  kill  a  conference  report;  I  have  tried  it. 

Mr.  Fletcher.  I  know  who  would  be  the  conferees  for  the  House. 

Ihe  Chairman.  I  think  it  could  be  worked  out  in  conference. 

I  have  a  letter  from  the  Securities  and  Exchange  Commission,  which 
says:  ' 

♦•i.*it''f^^^^ci^/*^^  ^fi*?^  *^*  ^®  ^***e  whether  or  not  it  is  our  recommendar 
^TkI         ;  5*  ^  w  !?^^^4  be  enacted.     It  is  our  recommendation  that  it  should 

S2:  •«  *K*!i-    •*•      .^?  ^°i  ^®V®^®  *^**  improvement  in  reorganization  procedure 
lies  m  the  du-ection  taken  by  the  provisions  of  this  measure. 

I  think  you  will  have  great  difficulty  in  passing  the  legislation  if  it 
is  thrown  open. 

Mr  Berle.  Maj  I  say  likewise,  if  I  may  contmue,  that  I  have  a 
lew  other  slight  mmor  changes. 
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On  page  4,  line  9, 1  would  strike  out  the  words  "proposed  issuance  or 
modification  of  securities"  and  insert  in  their  place  the  word  "plan." 

In  that  event,  the  Interstate  Commerce  Commission  would  have  to 
approve  any  of  the  securities  of  a  plan,  which  takes  care  of  the  point 
the  Senator  raised  a  moment  ago. 

Mr.  Fletcher.  Is  it  out  of  order  to  comment  here?  I  think  that 
that  would  defeat  the  Baltimore  &  Ohio  if  you  did  that.  It  would 
defeat  the  appHcation  of  the  bill  to  the  Baltimore  &  Ohio  if  you  did 
that. 

Mr.  Berle.  It  would  mean  in  that  case,  if  you  got  the  issuance  of 
securities  through,  the  Baltimore  &  Ohio  would  have  to  submit  the 
plan  as  such  to  the  Interstate  Commerce  Commission. 

Mr.  Fletcher.  It  would  have  to  go  back  to  the  Commission  again 
because  it  was  not  covered,  as  Mr.  Berle  pointed  out,  and  he  has  read 
from  a  decision  of  the  Commission.  The  Commission  specifically 
stated — ^we  all  understood  that — that  they  were  passing  just  on  the 
questions  arising  ujider  section  28,  namely  the  right  to  issue  securities, 
and  I  do  not  believe  they  went  into  the  pomt  saying  that  they  approved 
the  plan  itself. 

The  Chairman.  That  is  right. 

Mr.  Fletcher.  I  am  talking  about  the  difficulties  that  would  con- 
front the  B.  &  O.,  and  it  would  have  to  go  back  to  the  Interstate 
Commerce  Commission. 

Senator  Neely.  Would  that  mean  a  delay  of  several  months? 

Mr.  Fletcher.  I  think  so. 

Mr.  Berle.  If  this  is  now  to  be  Hmited  to  those  two  particular  rail- 
roads, I  should  waive  that  point  and  leave  it  to  the  courts,  because 
they,  as  we,  were  ori^ally  thinking  this  might  conceivably  apply  to 
railroads  not  yet  designated,  and  in  that  case  the  Interstate  Com- 
merce Commission  ought  to  approve  the  plan  as  such.  But  if  it  is  to 
be  limited  in  substance  to  these  two  railroads,  I  should  be  content  to 
let  it  go  at  that  and  give  the  court  somewhat  broader  authority  and 
let  it  go  in  this  particular  case.  Then  we  are  practically  doing  a 
special  job  for  a  special  purpose  imder  a  special  time  limit,  and  in 
that  case  we  could  risk  it. 

The  Chairman.  And  we  are  doing  it,  as  a  mater  of  fact,  as  emer- 
gency legislation. 

Mr.  Fletcher.  That  takes  care  of  my  point. 

The  Chairman.  It  is  emergency  legislation,  and  we  ought  to  look 
at  it  as  emergency  legislation  and  not  as  permanent  legislation. 

Mr.  Berle.  There  are  several  other  thmgs  that  I  wish  to  say. 

In  section  715,  lines  24  and  25,  page  6,  and  lines  1,  2,  and  3,  page 
7,  I  should  strike  out  the  provision  which  prevents  the  court  from 
appointing  a  receiver  or  trustee.  I  do  not  see  any  reason  for  that 
provision  being  there. 

On  page  9,  line  2,  I  should  drop  the  percentage  from  three-fourths 
of  the  aggregate  amount  to  two- thirds,  so  that,  if  the  court  on  review 
did  want  to  change  the  plan,  it  could  do  so  with  some  chance  of 
getting  somewhere. 

I  would  change  in  line  4,  "three-fifths"  to  "a  majority". 

In  line  6,  I  would  strike  out  all  beginning  with  the  words  "fair 
and  equitable"  and  ending  on  line  12,  and  I  would  amend  that  sec- 
tion to  read: 


ttott 


3"  That  the  plan  is  an  equitable  composition. 
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U  IV}'^^^^^^  '*  removes  any  possibiUty  that  to  hold  that  this  plan 
IS  thus  and  so  can  be  precedent  under  section  77  ^ 

able,  or  within  such  mLtoum  ItoTte  ^  tre  fe^*bv  th^  Pn^^*^^'  "^  "'*'°": 

s*2«"o  ll^L^o^^ZZ^:  a^aTretlfhitt  sr=?i;^rrg^ 

for^anyb?dy^'  ^^^°'  ^  ^'*"'**  °°*  '^^  ***  ^''^^  *  ^^^^^  check  written 

cir?umEi"'.  """  '  *°*^  ''  ^  "**"^^  ^*^«  -*  tl^«  --d«  'W 

If  the  biU  were  so  limited  as  suggested,  the  time  limit  contained  on 
page  15  woidd  become  altogether  immaterial.  wjnromea  on 

hJr^  Wk-^'P"; J  ?^  f^*^®  *!  ^'^  opportunity  to  do  a  veiy  real  job 
•I?-  .-^j**^  *^**  ^^^  logic  of  the  situation  is  abeadv  prettv  well 
mdicated      What  I  really  hope  this  committee  miKo.Titl  no" 

Whee  er-T™n\iir*tr«  t  P«><=«dr - -ould  be\>  report  out  ?he 
mo  t7 it  ^^a.aa\'  ^u  ?f«kruptcy  Act,  with  this  as  a  separate 
p!r,«n^»  n  ^^  ^  •*•**  *?»*  proposed  bill  of  the  Reconstruction 

Ir  woowTC^r-  ^^^  It  authority  to  finance  reorganizations 
lou  would  then  have  a  complete  scheme:  The  revised  section  77 
now  contamed  m  Senate  bill  1869;  the  special  emergencTcomDosition 

?^e  R^^rj.T*""^^'^  ^  «o»-  ^^^^'  »°d  "^  revisfon  7f  secZn  Tf 
the  Reconstruction  Fmance  Corporation  Act,  which  would  give  them 

i'ruiJSrilTair*'''"*^'  "^""^^ ''  P^-^^'«  ^-  the^rintTe 
The  Chairman.  What  does  that  propose? 

In  that  event,  and  if  you  were  to  adopt  that  procedure  I  should 
recommend  that  the  plan  mider  the  Chandler  AcrthaT'is,  H   R 
5407-be  heard  not  by  a  special  three-judge  court  but  by  the  sneckl 

K  mv tdS?'"^  ***  ^'^'  "P  ^  *^«  #heeler-Trum7n  ^1.'^ 
tl'k^  flJ^t^^^'  ""f-  ***  tlie  most  constructive  steps  that  can  be 
taken  to  get  reorganization  really  forward 

nn  th!f  ^rl^f.^""-  ^  ^^l**"^  same  way.  Pass  that  bill,  and  then  take 
"P  tne  tbree  judges  of  the  railroad  court. 

Mr.  Beble.  I  did  not  suggest  an  amendment  for  that  purpose 
because  we  are  considenng  H.  R.  5407  on  its  merits.     If,  however  it 
s7sr\^-^'  to  do  the  complete  job  with  the  Wheeler-Truman  bill, 
b.  1869,  this  composition  section,  and  the  necessary  loaning  authority 
to  finance  reorganizations,  which  wiU  obviously  be  necessar^,  you  do 

mu^cffr^ 'cou??iS  ^'^^  '^  '"  '  '""  *^  "^^    '  ^'^'"'^  ^""  ^^ 
The  ChIiZ"   YeY  '  """*  "^  ""'"'^  ^  "^^  ""^^^  ^^^^-^^  - 
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Mr.  Fletcher.  It  has  been  called  to  my  attention  that  I  possibly 
made  an  error  in  saying  that  section  735,  page  12,  was  substantially 
approved  by  the  Treasury  Department.  I  am  informed  by  the 
Treasury's  representative  present  that  that  is  not  the  case.  I  want 
to  withdraw  that  statement. 

Mr.  Berle.  Mr.  Clay,  who  is  assistant  general  counsel  of  the 
E.  F.  C,  in  connection  with  my  suggestion  that  we  ought  to  have  the 
R.  F.  C.  loaning  authority  in  connection  with  the  reorganizations,  has 
handed  to  me  the  statement  of  the  R.  F.  C.  in  connection  with  the 
proposed  provisions  of  that  act.  I  suppose  it  is  all  right  to  place  that 
m  the  record  here? 

The  Chairman.  Surely. 

Mr.  Berle.  This  is  not  on  my  authority,  I  hasten  to  say,  but  on 
the  authority  of  the  R.  F.  C. 

I  should  Hkewise  Uke  to  place  in  the  record  the  text  of  the  Chandler 
Act  with  the  indicated  amendments.  Perhaps  all  my  testimony  is  not 
clear  on  that  point,  so  the  draft  will  serve  to  correct  the  record. 

The  Chairman.  T  shall  ask  that  the  letter  of  May  9,  1939,  from  the 
Securities  and  Exchange  Commission  be  made  a  part  of  the  record. 

(The  documents  referred  to  are  as  follows:) 

IH.  R.  6407,  76th  Cong,,  Ist  sess.l 

[Omit  the  part  in  black  brackets  and  insert  the  part  printed  in  italics] 

AN  ACT  To  amend  an  Act  entitled  "An  Act  to  establish  a  uniform  system  of  bankruptcy  throughout  th« 
United  States",  approved  July  1,  1898,  and  Acts  amendatory  thereof  and  supplementary  thereto. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of 
America  in  Congress  assembled,  That  the  Act  of  July  1,  1898,  entitled  "An  Act  to 
establish  a  uniform  system  of  bankruptcy  throughout  the  United  States",  as 
amended,  is  hereby  further  amended  by  adding  thereto  a  new  chapter /or  the  relief 
of  debtor  railroads,  to  be  designated  chapter  XV,  and  to  read  as  follows: 


(< 


Chapter  XV — Railroad  Adjustments 


tt 


ARTICLE   I — JURISDICTION 

"Sec.  700.  In  addition  to  the  jurisdiction  otherwise  excercised,  courts  of  bank- 
ruptcy shall  exercise  original  jurisdiction,  as  provided  in  this  chapter,  for  post- 
ponements or  modifications  of  debt,  interest,  rent,  and  maturities  or  for  modifica- 
tions of  the  securities  or  capital  structures  of  railroads. 


« 


ARTICLE  II — DEFINITIONS 

"Sec.  705.  The  following  terms,  as  used  in  this  chapter,  unless  a  diflferent 
meaning  is  plainly  required  by  the  context,  shall  be  construed  as  follows: 

(1)  'Petitioner'  means  any  carrier  as  defined  in  section  20a  of  the  Interstate 
Commerce  Act[,  including  any  corporation  in  equity  receivership,]  petitioning  for, 
a  plan  of  adjustment,  as  hereinafter  defined. 

"(2)  'Claims'  includes  debts,  whether  liquidated  or  unliquidated,  certificates  of 
deposits  of  securities  (other  than  stock  and  option  warrants  to  subscribe  to  stock), 
including  demands  and  obligations  of  whatever  character  made,  assumed  or 
guaranteed  by  the  petitioner. 

''(3)  'Debt'  shall  be  considered  to  include  all  claims  held  or  owned  by  'creditors' 
as  hereinafter  defined. 

"(4)  'Creditors'  shall  include  all  holders  of  claims,  demands,  and  obligations  of 
Whatever  character  against  the  petitioner  or  its  property,  whether  or  not  such 
claims  would  otherwise  constitute  provable  claims  in  bankruptcy  including  the 
holders  of  claims  made,  assumed,  or  guaranteed  by  the  petitioner. 

(5)  'Securities'  shall  include  those  defined  in  section  20a  of  the  Interstate 
v-^ommerce  Act,  as  amended,  and  also  certificates  of  deposit  and  all  other  evi- 
uences  of  ownership  of  or  interest  in  securities. 

'(6)  'Commission'  refers  to  the  Interstate  Commerce  Commission. 
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^    "(7)  'Adjustment'    shall   include   postponements   or   modifications   of   debt 
interests,  rent,  and  maturities  and  modifications  of  the  securities  or  capital 

"Sec.  706.  No  creditor  shaU  be  deemed  to  be  'affected'  by  any  plan  unless  such 

plan  proposes  a  modification  of  the  evidence  of  debt  or  other  instrument  defining 

h"^eSto  ^       creditor,  or  a  modification  of  the  security,  if  any,  for  the  claim  of 


ARTICLE   m — PETITION  AND   POWERS   OF  COURT 

"Sec.  710.  Any  railroad  corporation  not  in  equity  receivership  nor  in  process  of 

Twrganization  under  section  77  of  the  Bankruptcy  Act  which,  before  Tor  after  the 

effective  date  of  this  chapter]  May  1, 1939,  shall  have—  ■.  ^ 

"(1)  Prepared  a  plan  of  adjustment  and  secured  assurances  satisfactory  to 

the  Commission  of  the  acceptance  of  such  plan  from  creditors  holding  at 

least  25  per  centum  of  the  aggregate  amount  of  the  claims  affected  by  said 

plan  of  adjustment,  and  ^ 

*  xP^t'^]^®^*!*^^^*^**^"®^  ^^  ^^^^^  0^  *^e  Commission,  under  section  20a 
of  the  Interstate  Commerce  Act,  authorizing  the  issuance  or  modification  of 
securities  as  proposed  by  such  plan  of  adjustment  (other  than  securities  held 
by,  or  to  be  issued  to.  Reconstruction  Finance  Corporation),  such  order  of  the 
Commission  to  include  also  a  specific  finding  that  such  Cproposed  issuance  or 
modification  of  secunties]  plan,  is  in  the  public  interest,  is  consistent  with 
the  continuance  by  the  raQroad  corporation  of  service  to  the  public  as  a  com- 

°^??Jo?*?*®^'  ^^^  ^^  ^^^  ^^^^  ^^  *^il^*y  *o  perform  such  service,  and 
(d)  Secured  assents  to  such  plan  of  adjustment  by  creditors  holding 
naore  than  two-thirds  of  the  aggregate  amount  of  the  claims  affected  by  said 
plan,  which  two-thirds  shall  include  at  least  a  majority  of  the  aggregate 
amount  of  the  claim    of  each  affected  class,  iH5*5f«g»«^ 

may  file  in  the  United  States  district  court  in  whose  territorial  jurisdiction  such 
railroad  corporation  has  had  its  principal  executive  or  principal  operating  oflBce 
during  the  preceding  six  months  or  a  greater  period  thereof,  its  petition  averring 
that  It  is  unable  to  meet  its  debts,  matured  or  about  to  mature,  and  desires  to 
carry  out  the  plan  of  adjustment. 

1aiY^^  receiver  of  such  railroad  corporation  has  been  appointed  since  May  U 
1939  by  a  court  of  the  United  States  and  is  in  oflSce,  such  petition  shaU  be  filed 
m^the  court  havmg  primary  jurisdiction  in  such  receivership  proceeding 

A  copy  of  the  order  obtained  from  the  Commission,  as  above  provided,  shall 
tio  ®  petition  and  made  a  part  thereof. 

t<i\  '^  W}'  ^^Z  corporation  which  has  complied  with  subparagraphs  (1), 
U),  and  (3)  of  the  first  sentence  of  section  710,  and  in  which  corporation  the 
poajority  of  the  capital  stock  having  power  to  vote  for  the  election  of  directors 
18  owned,  directly  or  indirectly  through  an  intervening  medium  by  any  raih-oad 
corporation  which  has  filed  a  petition  hereunder,  or  any  corporation  which  is  a 
lessor  of  the  petitioning  corporation  and  which  has  complied  with  the  aforesaid 
subparagraphs  (1),  (2),  and  (3)  of  section  710,  may  file  its  petition  in  the  same 
^'J  n  u^  u  *^Y  **ie  petition  first  aforesaid  shall  have  been  filed,  and  such  petitions 
Bftall  be  heard  and  disposed  of  in  a  single  proceeding. 

Sec.  712  The  petition  shall  be  accompanied  by  payment  to  the  clerk  of  a 
filing  fee  of  $100,  which  shaU  be  in  addition  to  the  fees  required  to  be  collected  by 
the  clerk  under  other  sections  of  this  Act,  or  any  other  Act. 

Sec.  713.  Immediately  following  the  filing  of  the  petition,  there  shall  be 
convened  a,  special  court  of  three  judges  in  the  manner  provided  by  section  266, 
as  amended,  of  the  Judicial  Code,  and  thereafter  all  proceedings  relative  to  such 
plan  or  any  modification  thereof  shall  be  conducted  before  such  court.  Such 
three-judge  court  shall  be  vested  with  and  shall  exercise  all  the  powers  of  a  dis- 
trict court  sitting  m  equity  and  all  the  powers  as  a  court  of  bankruptcy  necessary 
to  carry  out  the  intent  and  provisions  of  this  chapter,  including  the  classification 
of  clauns  at  such  time  and  in  such  manner  as  the  court  may  direct. 

Sec.  714  The  special  court,  after  hearing,  promptly  shaU  enter  an  order 
approving  the  petition  as  property  filed  under  this  section  if  satisfied  that  such 
petition  complies  with  this  section  and  has  been  filed  in  good  faith,  or  dismissing 
such  petition  if  not  so  satisfied. 

"Sec.  715.  If  the  petition  is  approved  by  the  special  court,  the  said  court,  during 
the  pendency  of  the  proceedings  under  this  chapter,  shall  have  exclusive  juris- 
diction of  the  petitioner  and  of  its  property  wherever  located  to  the  extent  which 
may  te  necessary  to  protect  the  same  against  any  action  which  might  be  incon- 
sistent with  said  plan  of  adjustment  or  might  interfere  with  the  effective  execution 
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of  said  plan  if  approved  by  the  court,  or  otherwise  inconsistent  with  or  contrary 
to  the  purposes  and  provisions  of  this  chapter [:  Provided,  however,  That  nothing 
herein  contained  shall  be  construed  to  authorize  the  court  to  appoint  any  trustee 
or  receiver  for  said  properties  or  any  part  thereof,  or  otherwise  take  possession  of 
such  properties  or  control  the  operation  or  administration  thereof  J. 


n 


ARTICLE   IV — HEARINGS 


tn 


'Sec.  720.  The  special  court  shall  fix  a  date  for  a  hearing  to  be  held  promptly 
after  the  filing  of  the  petition  and  notice  of  such  hearing  or  hearings  shall  be  given 
to  all  creditors  affected  by  the  plan  in  such  manner  as  the  court  shall  direct.  In 
such  proceeding,  the  court  may  allow  such  interventions  of  parties  in  interest 
as  it  may  deem  just  and  proper,  but  any  holder  of  securities  of  the  petitioner 
shall  have  the  right  to  present  evidence  and  be  heard  thereon,  in  person  or  by 
attorney,  with  or  without  intervention. 

"Sec.  721.  After  such  hearing,  the  special  court  may  approve  the  plan  as 
filed  or  modify  such  plan  and  approve  the  same  as  so  modified.  If  the  court 
shall  modify  the  plan  in  a  manner  which  the  court  shall  find  substantially  or 
adversely  affects  the  interests  of  any  class  or  classes  of  creditors,  such  plan  shall 
be  resubmitted,  in  such  manner  as  the  court  may  direct,  to  those  creditors  af- 
fected by  such  modification  and  shall  not  be  finally  approved  until  after  reason- 
able time,  fixed  by  the  court,  is  allowed  for  said  creditors  to  be  heard  thereon. 

"Sec.  722.  If  the  United  States,  or  any  agency  thereof,  or  any  corporation 
(other  than  the  Reconstruction  Finance  Corporation)  the  majority  of  the  stock 
of  whic  is  owned  by  the  United  States,  is  a  creditor  or  stockholder,  the  Secretary 
of  the  Treasury  is  hereby  authorized  to  act  in  respect  of  the  interests  or  claims 
of  the  United  States  or  of  such  agency  or  other  corporation.  If  in  any  proceeding 
under  this  chapter  the  United  States  is  a  creditor  on  claims  for  taxes  or  customs 
duties  (whether  or  not  the  United  States  has  any  other  interest  in  or  claim  against 
the  debtor  as  creditor  or  stockholder) ,  no  plan  shall  be  approved  by  the  court  if 
it  provides  for  the  payment  of  less  than  the  full  amount  of  such  claim  or  pro- 
vides for  any  postponement  of  such  payment  unless  the  Secretary  of  the  Treas- 
ury shall  certify  to  the  court  his  willingness  to  accept  a  lesser  amount  or  agrees 
to  such  postponement. 


K 


ARTICLE  V — PROCEEDINGS  SUBSEQUENT  TO  APPROVAL  OF  PETITION 

"Sec.  725.  If  the  special  court  shall  be  satisfied — 

"(1)  That,  at  the  time  of  the  filing  of  said  petition  as  provided  in  article  III 
hereof,  the  proposed  plan  of  adjustment  had  been  assented  to  by  not  less 
than  two-thirds  of  the  aggregate  amount  of  all  claims  of  the  petitioner 
affected  by  such  plan,  including  at  least  a  majority  of  the  aggregate  amount 
of  claims  of  each  such  class; 

"(2)  That  the  plan  of  adjustment  as  submitted  or  as  modified  by  the  court 
has  been  accepted  as  submitted  or  as  modified  by  or  on  behalf  of  creditors 
affected  by  such  plan  holding  more  than  [three-fourthsj  two-thirds  of  the 
aggregate  amount  of  the  claims  affected  by  said  plan,  including  at  least 
[three-fifths]  a  majority  of  the  aggregate  amount  of  the  claims  of  each 
affected  class; 

"(3)  That  the  plan  is  [fair  and  equitable,  is  in  the  public  interest,  affords 
due  recognition  to  the  rights  of  each  class  of  creditors  and  stockholders,  does 
not  discriminate  unfairly  in  favor  of  any  class  of  creditors  or  stockholders, 
and  will  conform  to  the  requirements  of  the  law  of  the  land  regarding  the 
participation  of  the  various  classes  of  creditors  and  stockholders;  and  J  an 
equitable  composition; 

"(4)  That  all  corporate  action  required  to  authorize  the  issuance  or  modifi- 
cation of  securities  pursuant  to  such  plan  shall  have  been  duly  taken ; 

"(5)  That  the  amounts  to  he  paid  by  the  petitioner  or  petitioners,  for  expenses 
and  fees  incurred  in  connection  wilh  the  proceedings  or  plan,  have  been  fully  dis- 
closed so  far  as  they  can  be  ascertained  at  the  date  of  such  hearing,  are  reasonable, 
are  within  such  maximum  limits  as  are  fixed  by  the  Commission,  pursuant  to 
section  77  of  the  Bankruptcy  Act,  and  are  within  such  maximum  limits  to  be 
subject  to  the  approval  of  the  court. 

Said  court  shall  file  an  opinion  setting  forth  its  conclusions  and  the  reasons  therefor 
and  shall  enter  a  decree  approving  and  confirming  such  plan  and  the  adjustment 
provided  thereby,  which  decree  shall  be  binding  upon  the  petitioner  and  upon  all 
creditors  and  security  holders  of  the  petitioner;  and  thereafter  the  petitioner  shall 
have  full  power  and  authority  to  and  shall  put  into  effect  and  carry  out  the  plan 
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And  the  orders  of  the  special  court  relative  thereto  and  issue  the  seeuritips  nrn 
vided  by  the  plan  without  further  reference  to  or  authority  from  thpr^m,^!^^^^^^ 
or  any  other  authority,  State  or  Federal,  and  the  rights  of  aU  creditors  SdTcuX 
holders  with  respect  to  claims  and  securities  affected  bv  the  plan  .^^^^ 
provided  by  the  plan  as  so  approved  and  con&rm^d:  Prot^^d,howlmr^ 
title  of  any  owner,  whether  as  trustee  or  otherwise,  to  roUing-stork  eauiDment 
leased  or  conditionally  sold  to  the  petitioner,  and  any  right  of  sufhownTK^^ 
possession  of  such  property  in  compHance  with  the  provisions  of  any  ^ch  lease  or 

Sec.  726.  After  the  special  court  shall  have  approved  as  Drooerlv  filpH  «  r^a 

'  Jl'^nr""*?*.!^  *'**"^^  L"  ^^'^«^'  *h^  «P««i^l  «ourt,  from  W^ftime  during  th^^ 
pendency  of  the  proceedings  hereunder,  may  enjoin  the  institution  of   or  ftav 
any  action  or  proceedmg  to  enforce  any  right  against  the  petitio  le^  Cr  its  nron' 

Zlt^TiTV^^'tl^^^^H^y  *^«  proposed  plan  of  adjuftment  in  liy  co^^^^^^^ 
State  or  Federal,  whether  for  the  enforcement  of  any  such  claim  or  for  thp  ^t^ 
pomtmentof  receivers  in  equity  or  of  the  institution  orVrosecull^n  o7a  proc^^^^^^ 
under  section  77  of  the  Bankruptcy  Act  or  otherwise:  Pro^Trf^r W^^^ Thit  no 
such  stay  shall  affect  any  proceeding  to  enforce  any  claim  which  woTld  be  reaSired 

"s/r''l27*  n  P/^"^  l^dJV^*^^"*  P^^P^^^d  ^y  the  petitionr^^re  ttn  in  X^^^^ 
Sec.  727.  Unless  the  plan  of  adjustment  as  submitted  or  as  modified  «h^li 

have  been  confirmed  by  the  special  court  within  one  year  from  the  date  of  fihni 
the  petition,  the  proceedings  shall  be  dismissed  unlessffor  go^  cause  shown  ^^ 
^?Jir,^^.^c?y  P?/*^  ?  ^°*"^5^*  th^  ^^"^*  «h^"  determine  ot Wise  ^°'  ^"^ 

Affp^^^'  KWK  1*  ''''*  prejudice  to  existing  rights  of  all  creditors,  including  those 
affected  by  the  plan,  and  as  a  condition  to  the  approval  of  any  plin  by  the  sdS 
court  the  petitioner,  from  and  after  the  filing  of  the  petition  with  the  court3 
until  the  making  of  a  final  order  by  the  special  court  approving  a  Kr  dTsmLin^ 
the  petition,  shall  continue  to  make  or  tender  payment  to  aU  creSs  aSd  bf 
^l^^Z?I  T"^  ^^^'•«'\«y  payable  to  such  creditors  equal  to  the  aCuntfpro^^^^ 
^M^i^^^'^S  fu""^  creditors  under  the  plan.  If,  from  and  after  the  filing  of  ?he 
petition  with  the  special  court,  there  shall  be  any  failure  to  make  or  tender  such 

^flr^^^'l"^  ^^^  '^^T^  "^""i'  ""1^««  *h«^«  i«  g««d  cause  shownTr  the  failure  shall 
dismiss  the  proceedings.     In  finally  approving  any  plan,  the  court  mavmakP  or 
require  to  be  made  such  adjustments  with  resplct  to  Lm  paymentfo^X^^^^^ 
^n^lfap^r"^^^^^^^^^^      ''  ""'^  *^^  ^"^^  ^^^^^''^  *^  ^^^  P?o^S  o7  s^^^plan'S 

kZ^^^'  ^^u  ^^  providing  for  any  such  payments  the  petitioner  may  reauire  anv 
bond  or  other  security,  including  interest  coupons  affected  by  such  payments  to 
^tiSpr1or*ln'  ^^PT^^^  ^ith  \P«ymg  agent  or  depositary  namerby  the 
^such  paXnt.^  ^  ^  ^"^^'"^       "^''"'  *^^  ^'^^^'^^^  Cand%ircumstancesl 

"aBTICLE   IV — TAX   PROVISIONS 

"Sec.  735.  The  provisions  of  Sections  1801, 1802,  3481,  and  3482  of  the  Internal 

^n?,^:^  ^°f,^  *r  ""r  »"«°dments  thereto   unless  spe'cificalirprovidinK  to  the 

maM^^or^l? verv^^^f' V  ^^^  '^""T'  *™,"^f«^'  °'  ^^^^ange  of  ycur7re!  or  thi 
making  or  delivery  of  conveyances  to  make  effective  any  plan  of  adiustmpnt 

rd™Taw'of  Z'S"/  5J  *l^  "'^''P,*"'"-  ?"  inco'-e.V'iror  Ufii  taxaWe 
unaer  any  law  of  the  United  States  or  of  any  State,  now  in  force  or  hereaff Pr 

enacted  shall  m  respect  to  the  adjustment  of  the  indebtedness  of  any  petitfoner  in 
a  proceeding  under  this  chapter  be  deemed  to  have  accrued  to  or  to  have  beeS 
realized  by  such  petitioner  by  reason  of  a  modificatioroforcaSceLtfonln  whole 
Snd^r^th^  clX''  *''  indebtedness  of  the  petitioner  affecL^^btiTrice:dt^g 

of  le^^ou'^^^^^^^^^^  X'^t^^^sllf^7^^^^^  ^ir^^V^^ff^^ 

with  transmit  to  the  Secretary  of  thi  Treasury  copies  of-      ^        ^  *^' 

Jll  Every  petition  filed  under  this  chapter; 

iMl  J?®  orders  approving  or  dismissing  petitions; 

of  sSii  ltst7p;Z:t^  ^'^'^^  "  ^'^^  ^^  "^  '^^^^fi^^'  *^«*^^^  ^*^  copies 

thereby  tol^fh^wuST'^-"'^  ^J"^  confirming  plans  and  the  adjustments  provided 
"7r;^  T^K  ^  .      V^^  ^^^^^  ^^  ^^^^  P^ans  as  approved; 

"m    ThP  n^riJi^  i'?''^  or  Other  orders  made  under  section  726  of  this  chapter: 
(6)  The  orders  dismissing  proceedings  under  this  chapter;  and 
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"(7)  Such  other  papers  filed  in  the  proceedings  as  the  Secretary  of  the  Treasury 
may  request  or  which  thj^  court  may  direct  to  be  transmitted  to  him. 

"Sec.  737.  Any  order  fixing  the  time  for  confirming  a  plan  which  affects  claims 
or  stock  of  the  tFnited  States  shall  include  a  notice  of  not  less  than  thirty  days 
to  the  Secretary  of  the  Treasury. 


<( 


ARTICLE    VII INTERSTATE    COMMERCE    COMMISSION 

"Sec.  740.  If,  in  any  application  filed  with  the  Commission  pursuant  to  section 
20a  of  the  Interstate  Commerce  Act  for  authority  to  issue  or  modify  securities, 
the  applicant  shall  allege  that  the  purpose  in  making  such  application  is  to  enable 
it  to  file  a  petition  under  the  provisions  of  this  chapter,  the  Commission  shall 
take  final  action  on  such  application  as  promptly  as  possible,  and  in  any  event 
within  one  hundred  and  twenty  days  after  the  filing  of  such  application. 


(( 


ARTICLE  yill FINAL  DECREE  AND  REVIEW 

"Sec.  745.  Any  final  order  or  decree  of  the  special  court  may  be  reviewed  by 
the  Supreme  Court  of  the  United  States  upon  application  for  certiorari  made 
within  thirty  days  after  the  entry  of  such  order  or  decree,  pursuant  to  the  pro- 
visions of  the  Federal  Judicial  Code. 

"Sec.  746.  In  the  decree  approving  and  confirming  the  plan  the  court  may 
require  such  reports  of  the  action  taken  by  the  petitioner  thereunder  in  the 
execution  of  the  plan  as  may  be  necessary  to  a  final  disposition  of  the  cause,  and 
in  its  final  decree  disposing  of  the  cause  the  court  shall  retain  jurisdiction  in  the 
district  court  to  the  extent  necessary  to  protect  and  enforce  the  rights  of  the 
parties  under  said  plan  and  the  orders  of  the  Court  thereon. 


<( 


ARTICLE  IX SAVING  CLAUSE 


"Sec.  750.  If  any  provision  of  this  chapter,  or  the  application  thereof  to  any 
railroad  corporation  or  circumstances,  is  held  invalid,  the  remainder  of  this  chap- 
ter, or  application  of  such  provisions  to  other  railroad  corporations  or  circum- 
stances, shall  not  be  affected  thereby. 


(( 


ARTICLE  X TERMINATION  OF  JURISDICTION 


(i( 


'Sec.  755.  The  jurisdiction  conferred  upon  any  court  by  this  chapter  shall 
not  be  exercised  by  such  court  after  five  years  from  the  effective  date  of  this 
chapter[,  except  in  respect  of  any  proceeding  initiated  by  filing  a  petition  under 
section  710  hereof  on  or  before  the  termination  of  such  five-year  periodj." 

Passed  the  House  of  Representatives  April  17,  1939. 

Attest:  South  Trimble,  Clerk. 

Securities  and  Exchange  Commission, 

May  9,  1939. 
Hon.  Burton  K.  Wheeler, 

Chairman,  Committee  on  Interstate  Commerce, 

United  States  Senate,  Washington,  D.  C. 

My  Dear  Senator  Wheeler:  I  beg  to  acknowledge  receipt  of  your  letter  of 
May  1,  addressed  to  the  Commission,  enclosing  a  copy  of  H.  R.  5407,  and  request- 
ing our  views  concerning  this  proposed  legislation. 

As  you  have  stated,  the  provisions  of  this  bill  do  not  directly  relate  to  companies 
within  this  Commission's  jurisdiction  in  the  matter  of  corporate  reorganizations; 
however,  we  are  cliarged  with  duties  relating  to  reorganizations  under  the  Holding 
Company  Act  of  1935,  and  under  chapter  X  of  the  Bankruptcy  Act,  as  amended. 
It  is  of  course  true,  as  you  point  out,  that  most  of  the  principles  pertaining  to  the 
reorganization  of  corporations  have  equal  application  generally.  We  therefore 
undertake  to  compare,  as  you  request,  the  provisions  of  the  proposed  H.  R.  5407 
and  the  reorganization  principles  which  this  Commission  in  recent  reports  ^  has 
recommended  to  the  Congress  and  which  are  substantially  reflected  in  the  pro- 
visions of  chapter  X  of  the  Bankruptcy  Act,  as  amended  in  1938.  The  reports 
referred  to  were  made  pursuant  to  the  direction  of  the  Congress  and  are  the  result 
of  studies  and  hearings  conducted  by  this  Commission  over  a  period  of  years  under 
the  supervision  of  William  O.  Douglas. 

1  Reports  on  the  Study  and  Investigation  of  the  Work,  Activities,  Personnel,  and  Functions  of  Proteotivw 
and  Reorganization  Committees,  pursuant  to  section  211  of  the  Securities  Exchange  Act  of  1934. 
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H.  R   6407  deals  with  railroad  "adjustmentB."     The  latter  word   as  HpfinAH 

mtegral  part  of  the  proposed  procedure  under  H.TsIoV  that^^orfb^had  toX 

It  is  proposed,  however,  to  restrict  the  customary  jurisdiction  of  thp  on„r+« 
fJ-fH^'  f        .S«  other  things,  the  bill  provides  that^onlyXTbVr  can  iXte 
an    adjustment"  proceedmg  and  it  limits  the  scope  of  the  proceedkie  to  cons?H^^ 
tZit  ^iif  P^r  Proposed  by  the  debtor.     The  court  is  prefumlbly  |i v^n  p^^^^^^ 
modify  the  plan  only  so  far  as  it  affects  the  rights  of  credited  fL?79i?      a 
consequence    the  management,  which  presumlbly  represent  the   st^^^^^ 
may  deal  with  them  in  the  plan  as  it  wishes  if  it  dpjik  with  fV^J^  .*    n       L  ®[^' 
court  is  limited  either  to  approval  oh^hplo.i^ionTo^^^^ 
oeeding.     In  substance,  the  effect  of  the  bSl  aoDeare  to  I^  tn  HmifTho  ^^  1^  ?" 
approving  and  confirming  so-called  '  VolX/PrmaX^ment^W     '^"'*'  *^ 

I 

^JdJ?^J'^n  \f  ^'^"^^on  to  find  the  attempt  made  to  utilize  similar  procedures 
under  the  equity  machinery  which  formerlv  orevailpH  Thi«  rr^r^X,;  ^f"^^"'Jf^ 
consideration  of  these  devices,  commS  u^pon  them  ZfoUo^nu'jl^Z 
re^rt  to  the  Congress  (p.  I,  pp.  313-314)!  ^^^  "^  '^  "^^^"^ 

♦h«  *  *  *  occasionally  a  receivership  has  been  employed  which  outwardlv  haH 
the  same  genera  features  of  the  more  customary  conservation  receiVeS  h^,t 
which  functionaUy  operated  quite  differently.  This  wi  the  so-cauS  Pshnrt 
receivership.'  It  had  as  its  sole  objective  the  use  of  juXal  machinery  to  ron 
S^.T'f  ^*  ^^^"^  substantifdly  completed  before  the  prCeXgTwere TnstHuted" 
Such  a  plan  would  have  previously  been  submitted  to  securitvToTde^  bv  fh^ 
management  or  the  bankers  as  a  so-called  Voluntary'  plan  If  ^sente  of  ^m 
percent  of  the  security  holders  were  obtained,  obviousl/no  recouite  t^  receivpU?^ 
would  be  necessary.     But  if  the  assents  of  less  than  100  iLrceXof  the   slr^Wf? 

^""in^TnT"  °^**T-^'  *?."  management  might  experience  Su Ity  LTemTam^^^^^ 
ment  in  consummating  the  plan.     In  the  first  hIapp  iha  h^inJit  "V^r  v!    ^j^^arass- 

and  debentures  whieh^did  nSt  assent  to  thelbtetL\%^^^^^^^^^^ 

securities  might  have  to  be  paid  off  in  full.     Large  amounte  of  cSh   wLoh  ttl 

company  might  not  have  or  might  not  be  able  to  sparT  would  freau^ 

necessary.     Frequently  a  company  would  not  have  availabTe  ^nffiP^P^f  nolh  * 

pay  off  even  10  percent  of  a  clkss  of  security  holders      In  the  slco^d  hiLp  p   *^ 

though  a  conjpany  had  the  cash,  it  might  notVant  to  risk  the  p^^^^^^^^ 

a  recalcitrant  minority  lavishly,  while  the  vast  nprppnfiicr^^f  +ifo  t^    •?    u  ?i  ^ 

h^iri'^nf  -bstantLl  sacriMra^slnli^^^  tTthTplfn;ldXr^^^^^^ 

had  imphedly  or  expressly  represented  to  the  assented  that  no  ^oup  of  secSritv 

holders  would  be  treated  more  favorably  than  any  other  group     ^en?e  bv  Spop/ 

^'^'p^^P^^^T*^'  ^^^  management  would  sometimS  re-sort  t^rlieivershir 
One  important  aspect  of  this  procedure  was  the  control  that  the  iSSom 
was  thereby  enabled  to  exercise  over  the  court's  approval  of  such  volS 
of  reorganization.     The  plan  was  presented  to  the  court,  as  we  have  stated  with 
the  support  of  a  substantial  number  of  assents  already  behinTit      ft ta^l' ^m 
pleted  job,  subject  only  to  the  court's  approval  and  hte  conspmiPnf  hin^f^  A?  +? 
minority.     There  was  little  likelihood  that  The  coSrt  wSX  Srov^^^^^^^ 
or  would  require  material  alterations  in  its  terms.     Indeed  the  courte  have  stated 
n^s  o?aS  *  "^^^  percentage  of  security  holders  4  indicative  of  the^f^^^ 

r.,r^"*.^^  definition  a  voluntary  plan  is  the  product  of  the  inside  irrouD  Its 
SIn?f/^f'?i?  ^^  '^  submission  to  the  security  holders  are  matter^  whSuv  in  the 
bands  of  the  management  and  its  friends.  The  court  will  be  induced  to  annrov^ 
the  plan  because  of  a  reluctance  to  upset  a  job  subrantially  coSpleted^  Ru? 
there  wm  have  been  no  supervision  or  control  over  thrnegotktL^^^^^ 
tion  of  the  plan  or  over  the  methods  of  obtaining  assentX  ?t  The  doSnt 
T^Z^^  *^«  ^^,^f  gement  which  proposed  and  sponsored  the  p  an^H  have  pr^ 
e^ln  its  pr^Zatt^^^  of  effective  independent  representation  of^the  sTcuri?;  holT 
^rg;ViL^£:qa?eVttt^^^^  ^ound  to  hive  en- 
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"The  control  of  the  management  is  complete.  The  proceedings  are  wholly  free 
from  judicial  or  administrative  supervision.  Often  no  committees  are  formed  for 
the  security  holders.  Such  committees  as  may  be  set  up  are  generally  intended  as 
little  more  than  'fronts'  for  the  management  and  the  bankers.  There  is  little  op- 
portunity, such  as  may  be  had  in  court  proceedings,  for  investigation  or  criticism 
of  the  plan  or  for  the  organization  of  opposition  groups. 

"In  effect,  where  the  receivership  proceedings  have  been  preceded  by  the  sub- 
mission of  a  voluntary  plan,  the  reorganization  process  is  largely  free  from  any 
judicial  supervision.  The  machinery  of  the  law  is  reduced  to  convenient  me- 
chanics for  effectuating  the  plan  of  the  management  and  its  bankers." 

These  conclusions  appear  to  us  to  be  aptly  descriptive  of  what  is  likely  to  be  the 
result  of  legislation  of  the  type  represented  by  H.  R.  5407;  a  result  which  we 
could  not  regard  as  consistent  with  the  principles  of  a  sound  reorganization 
procedure. 

With  respect  te  more  particular  aspects  of  the  proposed  bill,  its  most  striking 
feature  is  that  it  not  merely  permits,  but  expressly  encourages,  the  long-criticized 
practice  of  soliciting  acceptances  of  security  holders  to  a  reorganization  plan 
before  such  plan  has  been  scrutinized  by  the  court  and  before  the  court  has 
authorized  its  submission  to  security  holders.  This  seems  to  us  out  of  harmony 
with  sound  principles  in  several  ways. 

It  could  not  be  expected  that  under  such  a  program  effective  opposition  could 
be  organized  by  security  holders  to  management  plans  proposed  under  the  terms 
of  H.  R.  5407.  The  bill  contains  no  machinery  for  making  accessible  security 
holders  lists  and  other  information  which  is  vital  te  such  organization.  In  the 
absence  of  such  provisions,  the  situation  remains  as  we  have  described  it  in  our 
report  (pt.  I,  p.  411): 

"As  the  law  and  practice  developed,  possession  of,  or  access  to,  these  lists  was 
almost  exclusively  in  the  hands  of  the  banker  and  management  group.  The 
practical  monopoly  which  they  have  enjoyed  in  these  respects  has  been  a  major 
basis  for  their  ability  to  dominate  and  control  committees  and  hence  the  entire 
reorganization     *     *     *." 

The  most  significant,  and  seriously  detrimental,  aspect  of  this  practice  of 
soliciting  acceptances  before  the  plans  are  submitted  to  the  court,  related  to  the 
court's  consideration  of  the  fairness  of  such  reorganization  plans.  On  this  the 
Commission's  recommendations  to  the  Congress  stated  (p.  900): 

"Acceptances  of  a  plan  (conditional  or  unconditional,  preliminary  or  final) 
should  not  be  solicited  until  the  plan  has  been  carefully  scrutinized  by  the  court 
and  its  submission  to  the  creditors  and  stockholders  authorized.  This  is  essential 
for  the  following  reasons.  In  judicial  reorganizations,  scrutiny  of  plans  of  re- 
organization is  the  responsibility  of  the  court.  But  adequate  performance  of 
this  duty  by  the  court  has  been  inhibited  by  the  practices  of  reorganizers.  There 
must  be  removed  the  indefensible  pressure  upon  the  court  which  reorganizers 
are  able  to  exert  by  confronting  it  with  assents  to  a  plan  obtained  from  security 
holders  prior  to  any  review  of  the  fairness  and  equity  of  the  plan  but  who  have 
been  induced  to  give  conditional  approval  to  a  plan  in  advance  of  its  formulation, 
or  to  endorse  the  general  activities  of  a  committee  or  group  by  sending  them 
blanket  or  broad  proxies,  or  by  depositing  their  securities  with  them.  Under 
the  system  which  has  prevailed  that  practice  has  tended  to  shift  the  attention 
and  emphasis  of  the  court  from  the  merits  of  particular  plans  of  reorganization 
to  the  ostensible  backing  which  various  proponents  have.  Renewed  emphasis 
on  the  fairness,  equity,  and  soundness  of  plans  necessitates  removal  of  the  undue 
and  unwarranted  pressure  which  those  first  in  the  field  may  exert  by  reason  of 
their  ostensible  representation  of  substantial  groups  of  security  holders.  Such 
representation  by  and  large  is  not  real.  It  should  no  longer  be  used  to  detract 
attention  from  the  fundamental  and  basic  problem  of  the  fairness,  equity,  and 
soundness  of  the  plan." 

The  proposed  bill  expressly  sanctions  the  practice  criticized  in  the  recom- 
mendation last  quoted,  which  practice,  without  judicial  approval,  was  specifically 
prohibited  by  the  Congress  in  section  176  of  chapter  X  of  the  Bankruptcy  Act, 
as  amended. 

Ill 

In  passing  we  referred  earher  to  the  limitations  which  the  proposed  bill  would 
place  on  the  jurisdiction  which  courts  have  traditionally  exercised  in  equity  re- 
ceiverships and  hitherto  in  reorganization  proceedings  under  the  Bankruptcy  Act. 
It  is  expressly  provided  in  H.  R.  5407,  "That  nothing  herein  contained  shall  be 
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Sor''anVDirt"thel^nf''T*  ^  *P'?'"°J  T^  *™^*^  °^  '^^^'^'^^  f"'  said  prop- 
eriies  or  any  part  thereof,  or  otherwise  take  Dossession  of  auch  nrnr^or+lno  «« 

control  the  operation  or  administration  thereof.'^    (sfc  715  )  P^^P^^t^^s  or 

^f  .  .k","*'**^^  '^'^^  '*  is  appropriately  within  our  province  to  consider  the  leealitv 
of  such  limitations  on  the  court's  jurisdiction      Howevpr   i>  shnniH  hn  i!^^^^^^ 
out  that  one  effect  of  the  absence  o/  the  tradStionaYrperv^sioVb^^^^^^^ 
the  administration  of  the  property  is  to  deprive  the  court  of  even  the  measure  of 
familiarity  with  the  problems  of  the  corporation  which  the  court  wTs  able  to 
obtain  in  the  often  cntized  equity  receivership  *^ 

Perhaps  the  most  pressing  need  by  the  courts  in  reorganizations  has  been  for 
full  and  unbiased  information  and  advice,  and  for  administratfve  and  exne?t 

"With  this  system  in  operation,  the  courts  could  do  very  little  Thev  oonld 
offer  investors  and  creditors  little  protection.  They  were  crippled  bv  a  %or^^^^ 
i^ation  system  which  was  based  upon  the  theory  that  reorgStion  w^  a  nrS-' 
cedure  wherein  the  legal  matters  were  left  to  the  court-  the  business  m^f ftiS7^ 
the  reorganizers  Obviously,  reorganization  is  not  str^ v  a  legTpro^^^^^^  U 
IS  a  business  and  admmistrative  matter  of  great  complexitv.  And^ven  tLueh 
the  courts  wanted  to  exercise  a  broader  conditioning  influence  over  tLw^^^^^^ 
process  they  frequently  were  in  no  position  to  do  so,  fince  tSfdM  not  l^ve  no? 
were  they  ma  position  to  get  the  facts.  The  biU  (chapter  X)  recognises  thk 
weakness  m  the  system.  It  makes  it  necessary  for  the  ?ourtf  to  deaf  w?th  the 
business  and  administrative  problems  of  reorganization  It  makes  it^ossihlP 
for  the  courts  to  do  so  by  giving  them  administrative  and  expeT^sis  an^ce  In 
that  way  it  vitalizes  the  role  of  the  courts.     In  a  variety  of  waVr  it  bWnt;  ihl 

"v^n^Jf?^  ^T'^'^^^fr^^  *^^  ^*^*«  «^  *^«  business-Tt'^assuTes  that  the^court 
tT^  ^fl"^  mformed;  it  places  in  the  court  power  to  give  impetus  to  a  reorganiza- 
tion—to  see  that  a  plan  is  drafted  and  that  moves  are  made  to  get  the  sunoort 
of  investors;  and  it  gives  the  court  genuine  power  to  see  to  it  that  the  reorganized 

thf  S  ''  PTk^^^  "^i*^  F^'i  "management  and  sound  capital  structure  In 
the  public  eye,  the  courts  already  have  the  responsibUity;  what  the  courts  need 
are^ample^^powers  commensurate  with  their  actual  or  o^stensfble  responsfbS^^^^^^ 

In  the  absence  of  such  safeguards,  it  would  follow,  we  believe,  that  the  basic 
(^^TMS^/lO^f  "'''''^'^  *^°  ^^  ^'^^^^*'  ^^^  ^  ^^  «*^*^^  in  our  report 
♦^rir^*^''"^-  ^l*^i  fairness  of  reorganization  plans,  an  adequate  investigation  in 
^!Z  ^T"/"  ^^^  ^^/  ^^?  essential  requisite.  Until  such  investiSn  has  been 
made,  the  fairness  of  a  plan  of  reorganization  cannot  be  determined  Until  the 
Tw  "f  ^^'i'^^  m, interest  are  in  a  position  to  know  what  assets^ay  be  coUected 
they  cannot  pass  intelligently  on  the  merits  of  a  particular  pirn  of  reorLni7A?,-nn 

™T  th'e  L\7hfnerT"  ^ Tl^  f^"^'^^^  ^  managemJiK  teTc^omplny 
iLT^Pil  **mf, "machinery  whereby  that  management  may  be  selected  Investica- 
thn.  li  ^K^  ""^^  management  may  frequently  be  necessarv  to  determine  whetheHt 
should  be  once  more  entrusted  with  the  stewardship  of  the  cSanv  A  nian 
otherwise  fair,  may  be  rendered  unfair  and  inequitable  if  a  faUhless'or  in?om' 
petent  management  is  restored  to  power.  Accordingly,  an  investSn  oc?uC^^^ 
a  foremost  place  in  any  system  of  control  over  fairniss  of  planf  The  conSon 
is  irresistable,  therefore,  that  the  reorganization  svstem  should  be  designed  so  th«t 
such  investigation  will  be  made  as  a  matter  of  course."  designed  so  that 

1  he  functions  to  which  we  have  made  reference  are  indispensable  to  anv  orooer 

^'f  ^ZC.^^^^^  ^'^^  perhaps  be  accompfished  in  a  nuUe^of 

wajs,  out  the  important  thing  is  our  view  is  that  thev  be  accomnlished      Thmr 
do  not  appear  to  be  adequately  provided  for,  if  at  airin  H   R  507  ^ 

IV 

DuS^o^s^nfrpnrai^.•*^^•  accomplishment  of  sound  financial  structures  is  a  primary 
rimT?he  nrnno«!^T**'w- •  l^  ""^^  appropriately  be  indicated  in  this  connecti^ 
that  the  proposed  legislation  does  not  in  terms  require  that  either  the  court  or  fhp 
Interstate  Commerce  Commission  be  satisfied  that  a  pC  submTtted  undir  H  R 
inJl^r^  ^u'^  requirement.  We  are  not  confident  that  the  findings  which  are 
required  to  be  made  adequately  furnish  a  substitute.  It  seems  te  us  that  tw! 
matter  is  of  such  importance  that  it  should  be  placed  beyond  question 


It  is  evident  from  this  brief  description  that  the  proposed  legislation  is  a  marked 
departure  from  all  prior  legislation  of  the  Congress  on  the  subject  of  corporate 
reorganization'.  It  may  be  noted  in  this  connection  that  as  recently  as  last  year 
the  Congress  concluded  that  section  77B  of  the  Bankruptcy  Act  contained  insuffi- 
cient safeguards  to  insure  fair  and  feasible  corporate  reorganizations,  and  substi- 
tuted the  present  chapter  X  of  the  Bankruptcy  Act  to  overcome  these  deficiencies. 
This  Commission  strongly  favored  the  enactment  of  chapter  X.  Since  H.  R.  5407 
in  essence  omits  even  those  safeguards  which  were  contained  in  section  77B,  we 
must  regard  it  as  wholly  inconsistent  with  reorganization  principles  which  this 
Commission  has  advocated. 

The  sum  total  of  these  omissions  appears  to  us  to  result  in  a  procedure  concern- 
ing which  the  following  comment  in  our  report  is  presently  pertinent  (part  I,  pp. 
328-329) : 

"We  develop  in  another  part  of  this  report  the  various  features  of  voluntary 
plans  which  make  it  essential  that  a  pervasive  system  of  control  be  provided  for 
them.  It  is  sufficient  at  this  point  to  emphasize  that  proponents  of  voluntary 
debt  readjustments  should  not  be  permitted  to  have  the  imprimatur  of  Federal 
courts  placed  on  their  plans  so  easily  and  so  expeditiously.  If  the  present  system 
is  allowed  to  continue  it  means  that  legal  sanction  will  be  afforded  to  practices 
and  procedures  which  the  conscience  of  the  chancellor  should  never  tolerate." 

It  is  requested  in  your  letter  that  we  state  whether  or  not  it  is  our  recommenda- 
tion that  H.  R.  5407  should  be  enacted.     It  is  our  recommendation  that  it  should 
not  be  enacted.     We  do  not  believe  that  improvement  in  reorganization  procedure 
lies  in  the  direction  taken  by  the  provisions  of  this  measure. 
Very  sincerely  yours, 

(s)     Robert  E.  Healt, 

Acting  Chairman. 

MATTER   SUBMITTED    ON    BEHALF   OF    RECONSTRUCTION   FINANCE    CORPORATION 

Section  401  (b)  of  H.  R.  2531  contains  a  provision  to  accord  obligations  to  the 
Reconstruction  Finance  Corporation  in  bankruptcy  proceedings,  a  position  with 
respect  te  realization  on  collateral  similar  to  that  now  given  to  equipment  obliga- 
tions. This  provision  is  retained  in  the  redraft  of  section  401  suggested  by 
Reconstruction  Finance  Corporation. 

The  provision  carries  out  a  recommendation  made  by  the  committee  of  three 
Interstate  Commerce  Commissioners  in  their  report  to  the  President  of  March 
24,  1938,  which  stated  at  page  31: 

"Possible  realization  on  some  Reconstruction  Finance  Corporation  loans  has 
been  impeded  or  perhaps  prevented  by  injunctions  issued  by  the  courts  in  charge 
of  the  properties.  This,  of  course,  renders  the  collateral  less  desirable  and  makes 
loans  initially  more  difficult  to  justify  as  adequately  secured.  Your  committee 
suggest  that  obligations  to  the  Reconstruction  Finance  Corporation,  in  bank- 
ruptcy proceedings,  be  accorded  a  position  in  this  regard  similar  te  that  now 
given  to  equipment  obligations." 

In  the  last  session  of  Congress  both  the  Senate  and  House  Banking  and  Currency 
Committees  reported  favorably  a  bill  to  amend  the  Reconstruction  Finance  Cor- 
poration Act  containing  substantially  the  same  provision.  The  Senate  committee 
in  this  connection  said: 

"Provisions  are  also  contained  in  the  bill  to  place  railroad  obligations,  in  the 
financing  of  which  the  Reconstruction  Finance  Corporation  has  aided,  or  loans 
which  have  been  made  by  the  Reconstruction  Finance  Corporation,  in  a  position, 
in  bankruptcy  proceedings,  similar  to  that  now  given  by  the  Bankruptcy  Act  to 
equipment  trust  obligations.  This  is  likewise  in  accordance  with  the  recommenda- 
tions of  the  committee  of  the  Interstate  Commerce  Commission  Commissioners 
to  the  President,  which  stated  in  its  report  that  unless  this  were  done  collateral 
offered  would  be  rendered  less  desirable  and  the  loans  made  initially  more  diffi- 
cult to  justify  as  adequatelv  secured." 

(Senate  Report  No.  1726, '75th  Cong.,  3d  sess.) 

The  report  of  the  House  Banking  and  Currency  Committee  said: 

"The  bulk  of  the  loans  made  by  the  Reconstruction  Finance  Corporation  to 
roads  which,  after  the  disbursement  of  the  loans,  filed  petitions  under  section  77 
of  the  Bankruptcy  Act,  as  amended,  were  made  by  the  Corporation  prior  to  March 
3,  1933,  the  effective  date  of  that  law.  None  of  such  loans  were  made  after  the 
decision  of  the  Supreme  Court  on  April  1,  1935,  in  Continental  Illinois  Bank  & 
Trust  Co.  v.  C.  R.  I.  &  P.  By.  Co.  (294  U.  S.  648),  which  permitted  a  temporary 
injunction.    All  of  such  loans  benefited  the  security  holders  of  the  roads  concerned, 
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flince  they  were  used  principally  to  pay  interest  and  maturing  obligations  and  taxes 
rents  and  other  fixed  charges.  A  substantial  part  of  the  p^dHas  u^^^^^^^^ 
* w  ''''*{.'''  ^^""^^  ""J  '"^  P*"^'  commercial  banks.  The  committee  is  of  the  Son 
that  m  the  circumstances,  it  is  fair  and  equitable  that,  as  respects  such  loans  m 
rl^r^  ^f*^^'  railroad  loans  heretofore  or  hereafter  made  by  thrKra&h^ 
Corporation  should  be  exempt  from  being  enjoined  by  the  courte  in  bank^uptcv 
proceedmgs  from  acquiring  title  to  the  collateral  securing  the  loans  hi  compHance 

mai  hl^fh.T ""^  *^'  F-^'^1^  ^^  'r^  coUateral.  All  railrold  loans  which  ^^60 
made  by  the  Corporation  have  been  made  to  borrowers  who  could  not  obtain  loans 
on  reasonable  terms  from  any  other  source.  The  provisions  of  the  biU  are  desii^^^^^ 
among  other  things,  to  effect  this  purpose."  wie  om  are  aesigned, 

(House  Report  No.  2351,  75th  Cong.,  3d  sess.) 
Neither  of  the  bills  in  question  came  to  a  vote  on  the  floor. 
Uf  r,^V^^*'^'^I?®''*^T**i'*''  ^^  ^^"^  renewed  by  Mr.  Eastman,  chairman  of  the  legis- 
1QHQ  f!.  r"***^'  ^?A^"'***g  Commerce  Commission,  in  his  letter  dated  March  20^ 

coimUtee  T  M^r^tZf.  ^^^h^^'  ^^^^'  ^^  ^J  letter  dated  Mar.  20,  1939  t^  thS 
committee.)    After  the  favorable  action  on  the  matter  by  the  Senate  and  Hoiise 

DrovtSfn^'^ff h^""^^Y.^r^^**^"5 1^^*  ^1^^"^^'  ^«"g^«««  enacted  intoiaw  a  sS 
Kic  Act  I^ 'f^Vil^T'  ""'^^^  ^^'  *^!f  Maritime  Commission.  (See  sec" 
ba^l^lnnw  h^in  ?  '  7+^ -^  ^"""l"  ^PP^-^ved  June  22,  1938  (the  so-called  Chandler 
bankruptcy  bill)  )  It  is  worthy  of  mention  that  the  provision  with  resnect  to 
loans  of  the  Maritime  Commission  is  contained  in  a  law  which  warco^sfdered  bv 
the  Senate  and  House  Judiciary  Committees  considered  by 

We  set  out  below  a  memorandum,  in  support  of  our  position,  which  was  furnished 
to  the  House  Banking  and  Currency  Committee  and  api^^ais  at  pa^S  89^9^^^ 
the  record  of  the  hearings  before  that  committee  on  H.k.  10608  ^thf  bill  which 
was  reported  favorably  by  that  committee  on  May  12,  1938) ; 

"^ON  BA'l''KTL''l.^n  P  ^""^  ""^  ^'  ^-  ^??^^  ^'^^^  With  the  House  Committee 

ON  BA.NKING  AND  CURRENCY  BY  THE  RECONSTRUCTION  FINANCE  CORPORATION 

^'Yesterday  this  committee  correctly  stated  the  issues  regarding  the  oroDosed 
provision  as  being  whether  it  is  in  the  public  interest  and  whether  ft  shoifwaDDlv 
to  loans  heretofore  made  by  Reconstruction  Finance  CorporatTon      This  stat^^ 

cJmm7ttp7^o^f  ^ihl'l""^  '^'"1  accordance  with  the  recent  recommendations  of  the 
P^e^dent  Interstate   Commerce   Commission   Commissioners   to  the 

Pf^^^"t6eL'd&'^^^^^  '""^  *^^*  ^'^^  ^^^"-^  -  ^-«-  -oney  when 

"The  bulk  of  Reconstruction  Finance  Corporation  loans  involved  in  RPofinn 
77  proceedings  were  made  before  section  77  became  lannrbeLre  the  R(^?k 
Island  decision  alluded  to.  In  an  endeavor  to  make  mrximumTnds  avaiK 
the  hquidity  of  these  short-term  loans  was  an  important  el^e^t  of  their  vahie 

than  &"rdrd  othpt  n^  n'^  ^"*  ^'  '"^""r'^  ^"^  '^""^'^  ^^o'^^'^'  less  prote  "t^o 
priority  ^  ^^'^  "'^''^^^  '"^  bankruptcy  where  by  statute  they  receive 

"It  should  be  sufficient  here  to  state  that  interest  accrued  and  owine  to  Reron 
struction  Fmance  Corporation  by  raih-oad  borrowers  now  invo^vedTproceeSs 
under  section  77  amounts  to  approximately  $19,600,000,  where^  the  decline  fn 
coUatera   value  over  the  period  during  which  injunctions  havl  been  in  forcp  S 
fhF^T^  Illustrated  by  the  table  which  has  been  introducedTt  thTs  hearinrand 

^tiS^;:=ri^^^ 

"FourtrVh^T"^^"-^^^'.*^^  ^'^  ^^  ^^,°«^««  ^'  "^^'^^y  beLg  reaffirmed.  ^ 
f^.  f^^^^^'  PJ  provision  does  no  more  for  public  funds  than  is  done  at  present 

Action  ?r^*"  ^^^^"'^  ^^  equipment-trust  cer^tificates  under  exisliiTprovis^ons  of 
ties  0/ the  J^r^  ^^""^  reorganization  will  be  rendered  impossible  ignores  the  reaU- 

"Equipment-trust  certificates  are  exempt  from  injunctions  under  th^  nr*»sAnt 
provisions  of  section  77;  yet  this  has  caused  no  delay.  ^     ®^ 


"Furthermore,  in  equity  receiverships,  where  injunctive  power  was  lacking, 
Teorganizations  were  consummated  without  difficulty. 

"Finally,  the  only  effect  of  the  proposed  provision  will  be  in  the  treatment 
aflForded  Reconstruction  in  the  reorganization  plan.  The  Corporation  has  no 
present  intention  of  selling  collateral  and  as  a  Government  agency  can  be  relied 
on  to  do  so  only  if  it  is  in  the  public  interest.  Proceedings  that  are  most  advanced 
are  only  before  the  Interstate  Commerce  (Commission  for  approval  of  a  plan. 
There  the  Corporation  insists  that  its  public  funds  should  be  afforded  treatment 
according  to  their  liquid  value,  whereas  other  interests  under  the  subsequent 
section  77  have  obtained  injunctions  in  violation  of  the  limitations  imposed  by 
the  Rock  Island  decision  and  have  sought  to  use  them  to  lower  the  Corporation's 
collateral  value.  Therefore,  the  proposed  bill  will  prevent  long-drawn-out  litiga- 
tion over  injunctions,  will  expedite  reorganizations,  and  will  give  public  moneys 
the  legal  protection  in  reliance  on  which  they  were  expended. 

"Sixth:  The  injunctions  now  in  force  against  Reconstruction  Finance  Corpora- 
tion are  in  disregard  of  the  limitations  imposed  by  the  Rock  Island  decision  itself. 
This  is  slowly  being  recognized  in  the  appellate  courts — see  the  Prudence  decision 
in  which  Messrs.  Root,  Clark,  Buckner  &  Ballantine  as  counsel  for  Reconstruction 
Finance  Corporation  succeeded  in  vacating  an  injunction  against  the  sale  of 
collateral.  That  slow  process  of  lifting  injunctions  by  appeal  will  merely  delay 
reorganizations  in  these  difficult  times.     Emergency  legislation  instead  is  needed. 

"It  should  be  noted  that  in  the  Rock  Island  and  the  Prudence  decisions  the 
courts  stressed  that  injunctions  might  continue  for  reasonable  periods  only, 
regardless  of  whether  reorganization  was  consummated  by  that  time  or  not.  In 
the  Rock  Island  decision  the  court  said  that  the  period  would  have  been  too  long 
had  it  not  been  for  the  litigation  then  before  it.  At  that  time  1  year  and  4  months 
had  elapsed.  Since  then  3  more  years  have  elapsed  and  the  injunction  is  still 
in  force. 

"Seventh:  The  proposed  provision  is  not  retroactive. 

"If  it  should  be  made  not  to  apply  to  loans  heretofore  made,  public  moneys 
would  have  no  protection  in  future  bankruptcies. 

"Furthermore,  in  existing  bankruptcies  it  can  concern  itself  solely  with  future 
injunctions  and  the  continuation  of  injunctions.  It  is  no  more  retroactive  than 
was  section  77  with  respect  to  pending  equity  receiverships. 

"Finally,  the  proposed  bill  would  make  it  impossible  to  make  future  advances 
on  existing  collateral  which  might  be  thfe  only  waj^  a  particular  road  could  obtain 
much-needed  funds;  thus  without  it  the  contemplated  emergency  program  would 
be  materially  impeded. 

"Eighth:  As  to  future  loans,  with  relatively  little  collateral  available  for  pledge 
by  railroads,  the  emergency  program  will  be  materially  impeded  if  Reconstruction 
Finance  Corporation  must,  in  valuing  collateral,  attempt  to  figure  what  it  will  be 
worth  if  a  protracted  injunction  ensues. 

"Ninth:  Even  when  collateral  consists  in  part  of  obligations  of  the  debtor,  as 
was  true  in  the  case  of  the  Rock  Island  loan,  an  injunction  would  be  unwarranted. 
The  effect  is  not,  as  has  been  stated,  to  balloon  the  debts  of  the  road.  That  was 
done  when  those  obligations  were  issued.  Thereafter,  as  assets  of  the  debtor, 
Government  funds  were  advanced  on  their  fair  value  in  the  public  interest.  It  is 
then  too  late  to  say  that  the  assets  cannot  be  given  full  effect.  It  would  be  grossly 
inequitable  to  permit  the  subsequent  enactment  of  section  77  and  the  injunctions 
obtained  thereunder  to  jeopardize  public  funds  by  taking  away  the  salability  of 
the  assets  that  they  had  previously  possessed  and  that  was  an  important  element 
in  fixing  a  value  for  a  Government  loan. 

Tenth:  As  of  December  31,  1937,  of  a  total  of  $643,597,795  of  loans  authorized 
by  the  Reconstruction  Finance  Corporation  to  railroads,  $119,890,352  was  loaned 
for  meeting  interest  requirements,  $327,378,691  for  meeting  bond  and  equipment- 
trust  maturities  and  $54,445,126  to  meet  bank  and  other  short-term  loans,  and 
$31,354,291  to  meet  taxes, 

"The  figures  just  mentioned  are  illuminating,  since  they  illustrate  how  very 
greatly,  though  indirectly,  insurance  companies  and  other  financial  institutions 
have  benefited  from  the  proceeds  of  Reconstruction  Finance  Corporation  loans 
to  railroads.  Some  $539,772,767,  or  nearly  five-sixths  of  the  total  Reconstruc- 
tion Finance  Corporation  authorizations,  have  been  for  the  purpose  of  meeting 
taxes  (which  come  ahead  of  funded  debt),  rents,  fixed  interest  and  capital  re- 
quirements. It  has  been  estimated  that  about  one-third  of  the  funded  debt  of 
the  railroads  is  owned  by  insurance  companies  and  mutual  savings  banks.  A 
large  proportion  of  the  Reconstruction  Finance  Corporation  loans  to  such  bor- 
rowers accordingly  has  gone  through  the  medium  of  the  borrowing  carriers  into 
the  treasuries  of  insurance  companies  and  mutual  savings  banks. 
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asTh^^wtrnelri^  HL?  r|o"^'"'  '^  '°  '"^^  publi/interest  are  as  strong  today 

able  terms  tCugh  pn°vate  channel^Zf/l^rn'r^^^  are  not  available  on  reason- 

or  einditfotu;  s^IdTo^a  rail^^oad  '^JtT'^Z.^'  otherwise  to  any  property  leased 

ownerof  acoIIatirinote^videncTneaCn^  *"''  *''.^  *"'«  <"  *"y 

pledge,  and  thereaftJr  tHeal  i^th  f  i^^^^  '"^  compliance  with  the  contract  of 
not  L  affected  restrU^^^  If  the  same  as  the  absolute  owner  thereof,  shall 
act  ofjlTliSgl^n^^^^^  P"^«uant  to  the  provisions  of  the 

f^ZJ!!  ^^^^^^\^'  The  committee  will  now  stand  adioumed  until 
tomorrow  mommg  at  10:30  o'clock  in  this  room  ^^J^^"^^^  ^^^il 

193^  at  loK  mT'^^*'''''''"''''^  ""^^  '^^'^  ""^^  Thursday,  May  11, 


TO  AMEND  THE  BANKEUPTCY  ACT 


THURSDAY,  MAY  11,  1939 

United  States  Senate, 
Committee  on  Interstate  Commerce, 

WashingtoTif  D.  C. 

The  committee  met,  pursuant  to  adjournment  on  yesterday,  at 
10:30  a.  m.,  in  the  Capitol,  Senator  Charles  W.  Tobey  presiding. 

Present:  Senators  Tobey  (presiding),  Minton,  Neely,  and  Schwartz. 

Senator  Tobey  (presiding).  The  committee  will  come  to  order.  In 
the  absence  of  Chairman  Wheeler,  who  has  been  detained  but  will  be 
here  a  little  later  on,  and  until  we  have  the  presence  of  Senator  Minton, 
I  will  open  the  hearing  and  ask  Mr.  Walter  to  testify  first. 

STATEMENT   OF  LUTHER  M.   WALTER,   COUNCIL  FOR  THE  NA- 
TIONAL INDUSTRIAL  TRAFFIC  LEAGUE,  CHICAGO.  ILL. 

Mr.  Walter.  My  name  is  Luther  M.  Walter.  I  am  appearing 
here  as  counsel  for  the  National  Industrial  Traffic  League,  which  is 
an  organization  national  in  scope  and  whose  members  are  boards  of 
trade,  chambers  of  commerce,  and  large  shippers.  For  instance,  the 
Boston  Chamber  of  Commerce  is  a  member,  and  Mr.  Day  is  chairman 
of  the  executive  committee. 

At  the  meetmg  of  the  league  in  Washington  last  February  it  imani- 
mously  endorsed  the  provisions  of  this  bill  as  it  then  existed  in  the 
House.     I  was  charged  to  come  here  and  ask  you  to  approve  it. 

I  think  there  is  little  if  anything  more  for  me  to  say.  The  provisions 
of  the  bill  have  been  stated  before  you.  The  reasons  which  actuated 
the  members  of  the  league  in  endorsing  it  are  that  it  permits  railroads 
to  agree  with  their  creditors  and  to  extend  their  debts  without  wiping 
out  the  interests  of  stockholders.  We  believe  it  will  encourage  the 
financing  of  railroads  by  the  sale  of  stock  if  a  bill  of  this  kind  is  ap- 
proved. Stockholder,  present  and  future,  will  not  be  so  frightened 
at  the  prospects  if  a  railroad  can  agree  with  its  creditors  under  a  situa- 
tion like  the  present,  which  we  hope  is  only  temporary.  The  provi- 
sions of  the  Baltimore  &  Ohio  plan  as  approved  by  the  Commission 
are,  as  we  think,  eminently  just. 

I  think  that  is  all  I  have  to  say. 

Senator  Tobey.  You  were  here  yesterday? 

Mr.  Walter.  Yes,  sir;  I  was  here  yesterday  and  I  heard  the  testi- 
mony given. 

Senator  Tobey.  What  do  you  say  as  to  Mr.  Berle's  testimoney? 

Mr.  Walter.  I  did  not  agree  with  Mr.  Berle.  I  could  not  debate 
with  him,  who  is  a  much  abler  man  than  I  am,  but  I  will  say  that  I 
am  not  suspicious  of  the  provisions  of  the  bill.  I  think  they  can  be 
enforced,  and  the  reason  I  say  that  is  that  of  the  roads  now  in  trustee- 
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cases;  examiners  have  reDortpH  in  «  nao^l     ^u  i     P^^  ^  ^^ 

posed  reports  will  soon  be  out  '''  ^^  ^^®  P™" 

rejorls  on?U^'Cp  *^'  •  ^  ■''"  ^^  railroads  I  have  referred  to,  with 

ID  trusteeship.     In  the  cti^^r^thln^Z    -    -     ,      ^^^^^  mileage  now 
aminer^'  repo^rtsAhe^cuTthetdebfedr^rth:  ITof  t^^l""'  T 

^IJhink  that  is  aU  I  would  say  in  response  to  what  Mr.  Berle  had 

Senator  Tobey.  Vile  thank  you. 
^«iT^*  ^^^'^^^'  There  is  one  amendment  that  I  think  ou^ht  tn  ha 

tio^    I  iS  e  JKi;«t'''?hl"^'  ^'••^"'^  ^^  1?  '*"d  13  of  this  sec- 

Senator  Tnt'i-v   w^'^t*^'*^'  g«n««n»en  of  the  committee, 
senator  Tobey   We  thank  you,  Mr.  Walter. 

Mr.  Walter.  I  thank  you  for  the  opportunity  to  aoDear 
Senator  Tobey.  We  will  now  hear  MrTaUafJrro.  ^^ 

STATEMENT  OF  EUGENE  S.  TAUAFERRO,  WITH  HRM  OF  JOSEPH 

WALKER  &  SONS.  NEW  YORK  CITY 

ciaS-  JftHhrC^X^e?^  ^^7  L^SHork'  ^S^Jt 
^mpTo?'"^?,'  7.^*  "^T^'  °f  '^^  stock  E^ctgeSchL  for 
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During  the  past  6  or  7  years  I  have  been  engaged  primarily  in 
matters  pertaining  to  railroads  and  railroad  reorganizations,  particu- 
larly with  regard  to  problems  affecting  leased  railroads,  their  securi- 
ties, and  their  position  in  railroad  reorganization.  I  have  been  per- 
mitted to  practice  before  the  Interstate  Commerce  Commission  but 
am  not  a  member  of  the  legal  bar. 

I  desire  to  suggest  certain  amendments  to  this  bill  for  the  purpose 
of  clarification,  to  make  it  more  workable  rather  than  to  make  any 
fundamental  change.  These  suggested  amendments  arise  from  study- 
ing the  bill  with  a  view  to  determining  how  it  would  actually  work  in 
practice  in  a  number  of  instances  involving  lessors. 

Now,  to  present  the  position  of  the  lessors,  I  wish  to  mention  as 
briefly  as  I  may  to  avoid  the  possibility  that  anyone  might  just  think 
that  in  speaking  of  leases  and  lessors  one  is  talking,  you  might  say, 
about  the  chain  store,  having  a  lot  of  such  properties  around.  We 
are  deaUng  with  a  problem  of  great  magnitude  in  the  railroad  field, 
and  dealing  with  something  that  always  causes  trouble  when  reorgani- 
zation comes. 

For  example,  in  1937  lessor  railroads  whose  properties  were  leased 
to  class  I  railroads  owned  37,290  miles  of  railroad,  with  an  aggregate 
investment  of  these  leased  properties  amounting  in  that  year  to 
$4,161,612,376,  and  an  aggregate  capitalization  of  these  companies 
comprised  of  funded  debt  of  something  over  $1,607,000,000,  and 
capital  stocks  of  the  par  value  in  excess  of  $1,457,000,000.  In  that 
year  the  income  from  the  leases  of  these  railroads  amounted  to  over 
$128,000,000.  That  estabUshes  I  think  the  importance  of  the  leased 
roads  in  the  railroad  structure. 

I  hand  you  some  maps  that  may  clarify  the  leased  structure  of  a 
number  of  the  more  important  systems,  I  think  they  are  clearly  set 
forth  there.  With  that  in  view  I  would  move  as  quickly  as  I  can  to 
the  suggested  amendments. 

Senator  Tobey.  Senator  Minton,  will  you  now  take  the  chair? 

Senator  Minton.  Oh,  no.  Senator  Tobey,  you  just  continue 
presiding. 

Senator  Tobey.  Oh,  no.     I  would  prefer  that  you  should  preside. 

Senator  Minton.  Very  well.     You  may  proceed,  Mr.  Taliaferro. 

Mr.  Taliaferro.  The  suggested  amendments  are:  In  section  700, 
page  2  of  the  bill,  I  agree  with  Judge  Fletcher's  suggestion,  that  the 
word  * 'leases"  be  inserted  after  the  word  "securities"  appearing  on 
Une  7. 

In  this  connection  it  is  interesting  to  note  that  leases  are  neither 
securities  nor  parts  of  the  capital  structure  of  railroads.  That  is, 
they  are  a  part  of  the  financial  structure,  but  do  not  appear  on  the 
balance  sheet  and  do  not  form  a  part  of  the  funded  debt,  and  yet  they 
are  definitely  obligations. 

As  an  illustration  I  might  refer  to  the  Lackawanna  Railroad.  It 
has  no  funded  debt  of  its  own,  although  it  has  fixed  charges  of  around 
$7,000,000  a  year  that  they  have  to  pay  as  rental,  which  of  course 
has  its  effect  on  earnings  although  their  capital  structure  shows  no 
funded  debt.     I  think  that  is  clear  on  that. 

Section  705,  paragraph  2:  Judge  Fletcher  suggested  an  amendment 
that  is  the  same  as  my  suggestion,  with  the  exception  that  it  might  be 
well—perhaps  I  had  better  read  the  suggested  amendment  where  the 
wording  is  not  the  same  as  his.    My  suggestion  is  to  change  section 
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^0^,  subparagraph  2,  which  is  the  definition  of  claims,  by  adding  the 

...is  i**"®  *^®°i  •!*?*  *  P'*°  °f  adjustment  contemplates  the  modification  of  a  rail- 
^?  «wf  ^*t^^  ',*  "^  "^o^^^a/y  to  determine  the  amount  of  the  claim  o  the  holders 
1^=^  ^^ }^^}u-^!i.  °^  °^  *?y  "='a«^  hereof,  the  amount  of  such  claim!  for  thi 

&"S7to«'jk°e*tte"o^alt'^  "*'  ^'""  "^  "^""^  *°  "^  ^•'^  P"""'- 

♦.^Kf'  ^^'-^^^  '^  something  that  if  you  do  not  clarify  I  can  see  a  lot  of 
trouble  ansmg  out  of  Suppose  you  intend  to  reduce  the  rent  or 
modify  a  lease.  Tlds  bill  calls  for  a  determination  of  the  aggregati 
amount  of  claims  of  affected  creditors.  What  is  the  claim  thft  a 
lessor  has  when  his  lease  is  m  full  force  and  effect  and  when  no  monev 

f^fll'toKi  ^i'^'^^^i  l«ase,  and  to  work  out  the  diflFerence  between 
the  rentable  value  and  the  present  value  of  future  rent.  We  are  driv- 
ing here  to  percentages  of  affected  parties,  so  for  the  purpose  of  this 
act  the  amendment  I  suggest  will  work.  It  merely  puts  it  down  to 
where  50  percent  of  the  stockholders  of  a  class  of  guaranteed  stocTare 
m  favor  of  it,  then  you  have  50  percent.  That  mlj  not  be  their  claim 
rf  the  radroad  goes  mto  receivership,  but  it  is  merely  an  arbitral 
assumption  of  an  amount  that  would  be  workable  "rwwary 

Hiii;nt*'ii!*V"^'  su!>Pfragraph  .4,  I  suggest  that  it  be  amended  by 
deleting  the  final  period  and  adding: 

and  the  stockholders  of  lessor  corporations  whether  or  not  aporovable   dirpof 
contractual  relationship  exist  between  them  as  stockholder  and  the  petitio^CT 

IpJn'fJfiir?'?'  ^?V  ^^^}  ^^^\?^  ai^ument  as  to  whether  or  not  a 
lessor  stockholder  is  himself  a  creditor  under  the  definition  as  it  stands 
although  his  corporation,  the  lessor,  obviously  is.  Of  course  where  a 
t^tfl  SVf  ^*f  ty  ™iig  from  the  lessee  to  the  stockholder  of  the  lessor 
™;*^^  stockholder  is  unquestionably  a  creditor  by  virtue  of  that 
guaranty.  His  corporation,  the  lessor,  is  also  a  creditor  by  virtue  of 
the  lease  The  suggested  amendment  removes  any  doubt  as  to  the 
status  of  he  lessor's  stockholders  and  will  eliminate  possible  con! 
troverey  when  it  comes  to  applying  the  provisions  of  this  siU.  So  that 
18,  1  thmk,  merely  clanfymg. 

T  =?f^w  705  subparagraph  7,  I  suggest  the  same  amendment  that 
I  suggested  with  respect  to  700.  It  should  be  amended  by  inserting 
l^tT'^li^^'^'f  ^??''■  *^"  ^"'•'^  "securities"  which  appeL  on Ihf 

IITJ  7nir\  Tlie  reasons  for  that  suggestion  have  been  given 
adSj  amended  by  deleting  the  final  period  and 

suchS^itor1!.°LwtL\T'°^  *''*  P''°P^'"*Z  °f  a  ™"™ad  corporation  of  which 
thp  ri^^«  fLV  8.*°«'^'toWe>-  m  a  manner  which  materiaUy  and  adversely  affecto 
the  rights,  the  equity,  the  dividends,  or  the  income  avaUable  therefor  of  stock  of 
the  lessor  of  the  class  held  by  such  creditor:  Provided,  That  in  thre^e'nt  the  olan 
of  adjustment  contemplates  the  modification  of  a  lease  and/or  the  modification  n^ 
a  guaranty  or  obli^tion  arising  therefrom  running  directlV  ti  the  stfckhdde™ 
nJw  tK^*'.,*f  '"''''*'•"  °f  «a«h  affected  class  of  the  capitaUtock  of  sSch  lesso7 
^Uh^r  ^S-t^^^  '^'■'*5-  °'  .^y  corporation  controlling  or  Controlled  by  the  lessee' 

ssrci'^s^za^setrfti^r™''*^''' '°  ^'""'  '°^*^"''«-  -  '^  -p'-^  -^ 

Here  we  come  into  a  rather  important  consideration.    In  some 

wf^''sa\3er^thf,  h^?,  ^'•'f'^  °'  ^^^^"'^  ^«  "^«d  b^the  lesse^ 
w»  *  ^  .  ^'  *"*  ^^  *  '®^ee  proposes  a  p  an  to  modifv  the 
lease,  or  to  postpone  payment  of  rental  under  that  lease.     As  tfo  biU 


now  stands,  if  a  lessee  has  60  percent  of  the  stock  and  votes  it  and  has 
control  of  the  lessor,  of  course  the  lessor  corporation  naturally  accepts, 
and  so  you  technically  have  the  acceptance  of  the  plan  without  regard 
to  a  minority  of  stockholders  who  are  affected. 

As  a  matter  of  fact  the  modification  of  a  lease  by  way  of  postpone- 
ment of  payment  of  rent,  or  reduction  in  payment  of  rent,  makes  no 
difference  whatever  to  the  lessee  as  far  as  the  stock  the  lessee  owns  is 
concerned,  because  if  he  does  not  get  any  dividends  on  that  stock  he 
does  not  get  anything  back  of  that  stock.  It  is  just  out  of  one  pocket 
into  the  other  so  far  as  that  stock  is  concerned.  So  this  provision  is 
put  in  to  give  the  holders  of  the  lessor's  stock,  other  than  the  lessee, 
or  the  company  controlling  or  controlled  by  the  lessee,  an  opportunity 
to  be  treated  in  the  same  way  as  any  other  class  of  bondholders  or 
security  owners. 

It  is  merely  clarifying.  I  do  not  think  anything  I  have  suggested 
is  controversial.  I  think  it  will  save  Utigation  and  controversy  if  this 
bill  should  be  enacted  into  law. 

That  completes  my  suggestions,  with  one  exception,  that  I  have 
been  told  is  not  necessary  but  I  would  Uke  to  mention  for  the  purposes 
of  the  record.  And  that  is  section  725,  subparagraph  2.  As  drafted 
this  amendment,  although  I  am  not  offering  it  yet,  I  would  Uke  to 
discuss  the  reasons  why  I  at  first  thought  of  suggesting  it;  the  sug- 
gested amendment  that  I  considered  was  that  section  725,  subpara- 
graph 2,  should  be  amended  by  deleting  the  final  period  and  adding: 

:  Provided,  That  in  the  event  the  plan  of  adjustment  calls  for  the  modification  of  the 
terms  or  conditions  of  a  lease,  which  requires  corporate  action  on  the  part  of  the 
lessor,  that  in  addition  to  the  other  conditions  laid  down  in  this  paragraph  the 
special  court  also  must  be  satisfied  that  the  plan  of  adjustment  as  submitted  to 
or  as  modified  by  the  court  has  been  accepted  by  a  sufficient  number  of  the  holders 
of  the  voting  stock  of  the  lessor,  including  the  lessee  and  corporations  controlling 
or  controlled  by  the  lessee,  to  make  possible  the  requisite  corporate  action  on  the 
part  of  the  said  lessor  in  accordance  with  the  terms  of  the  lessor's  charter  and  the 
laws  of  the  State  in  which  the  lessor  is  incorporated. 

Now  it  is  true  in  section  725,  subparagraph  4,  the  statement  is  made 
that  the  court  must  find — 

That  aU  corporate  action  required  to  authorize  the  issuance  or  modification  of 
securities  pursuant  to  such  plan  shall  have  been  duly  taken. 

And  Judge  Fletcher  has  suggested  that  there  be  inserted  after  the 
word  "securities"  the  word  *  leases." 

I  am  willing  to  concede  that  that  probably  covers  this,  but  I  in- 
vited attention  to  the  possibihty  that  you  might  have  a  conflict  be- 
tween Federal  and  State  authorities  if  you  have  a  situation  wl^ere 
60  percent  of  the  stockholders  of  a  lessor  company  agree  to  modifica- 
tion of  a  lease  which  compUes  with  the  requirements  of  this  plan,  and 
then  the  special  court  declares  the  plan  operative  and  yet  the  charter 
of  the  lessor  corporation  or  the  laws  of  the  State  in  which  the  lessor 
is  incorporated  requires  two-thirds  of  the  stock  in  order  to  make 
effective  the  modification  of  the  lease. 

Now  if  the  committee  deems  that  this  subparagraph  4  covers  that 
situation,  why,  of  course,  I  have  nothing  to  say.  I  simply  wanted  to 
invite  attention  to  something  I  am  not  quite  satisfied  with  as  to  its 
workabihty. 

That  is  all  I  have  to  suggest.  It  is  merely,  as  I  have  said,  after 
studying  this  bill  with  particular  regard  to  the  troublesome  problems 
that  may  arise  when  you  come  to  the  modification  of  lease,  I  thought 
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it  well  to  caU  your  attention  to  the  situation.    There  are  a  lot  of  exr^l 
ent  leases   leases  that  are  very  profitable  to  the  rdSs  that  S 
fer*^  *^«'-!,*'-« f  l«t  °f  others  that  are  burdenLm"  and  in  r™. 
izations  or  in  adjustments  should  be  modified,  and  in  case  of  W^ 

mail^er3%nr  't""^^  t?  ^"^'^  *°  ^''  "^^  "^  them  iTan  eqS"e' 
manner  and  solve  the  problems  attendant  thereon. 

the^TsSie^onrk^''"  *'^"  '''^^^'^  amendments,  do  you  favor 
^^^\  Taliaperro  I  was  very  much  impressed  with  Mr  Berle'a 
remarks  ^ith  regard  to  certain  amendments  he  suggested  other  than 
his  amendment  limiting  it  to  two  companies  in  olf  or  t^o  resneS 
but  as  to  ttie  principle  of  the  bill;  yes  I  think  there  wLseveraf 
situations  where  I  believe  the  matter  could  be  Wked  bettTtiifs  wJv 
and  of  course  after  aU  this  bill  does  put  the  responsibUity  or  approval 

perlectly  fair  way.  And  there  must  be  a  balance,  or  I  would  sav 
consideration  given  to  how  far  one  should  go  in  carndng  protection 
to  the  pomt  of  acting  for  or  on  behalf  of  plople  whVc^  proVertv 
It  seems  to  me  that  in  many  instances  responsfbihty  of  oZeS  h^ 
not  been  recogmzed  as  much  a^  it  should  in  the  way  ofcaS  thf 
owTier  to  take  responsibility  for  decision  causing  the 

In  that  respect  I  think  that  the  recent  action  of  the  Securities  and 
Exchange  Commission  in  the  handhng  of  proxies,  and  comnelS^ 
brokerage  firms  and  others  who  hold  stSck  in  their  Aar^es  buTo3 
by  othere,  to  see  that  proxies  get  to  the  owners,  has  a  salutarv  effect 
Z^  t^kmg.responsibUtv  with  regard  to  the  manageCtTf  com* 
pames.  I  thu^  it  would  be  a  good  thing  to  put  up  to  security  owum 
the  problem  that  they  now  have  a  certain  responsibihty  to  dS 
what  IS  gomg  to  be  done  with  the  bonds  or  stocks  they  Lid 

t}.f*l»^  •'■^**^r/A*^1,'*  *^A'  ^'  *^«  '<^«*  I'^l^d  the  proposition  of 
^e  reguirement  of  the  Securities  and  Exchange  Com^iisdon.     But 
aas  It  m  fact  mcreased  the  consciousness  of  stockholders  in  a  helpful 
Z'  ^V^'^  '*  ^^^  "**'"®^y  *•*  abstract  picture?  ^ 

Mr.  Taliaferro.  As  far  as  any  change  in  the  minds  of  people  in 
large  numbers  is  concerned,  who  have  had  the  habit  of  mind  throueh 
many  years  to  talk  one  way  but  to  act  more  or  less  carelessly  when  the 
time  for  action  comes,  I  do  not  know.  But  there  has  come  to  my 
fhL  oU^^K^®?,^?^  instances  where  people  have  said:  "WeU,  what  is 
ttus  aU  about?"     I  think  they  axe  beginning  to  get  interested.     It 

rakL'dong\ws  t:'"" '' ' " '  ^^*"  ^""  ^  "^^  -*>-  ^*«-* 

Senator  Tobey.  You  are  setting  up  the  machinery  for  it. 

i..^"";!,  ,"'^!u"''*'-  ^**"  **  ^^*  ^P®**  **»«  closed  mind.  WeU,  per- 
;„Ti,o^ \  "^K   ®  Y°°^^*?P'"*^'**'''  *>"*  »*  l««at  you  arouse  interest 

for  this  bill  m  just  that,  because  there  still  remains  in  all  these  nro- 

wWhf  .1  If^^'l^iT  *^^P*J:*  .of  security  owners  to  ask  someone  else 
whether  they  should  deposit  their  bonds  or  some  other  security  with  a 
certain  committee  or  not,  and  when  the  other  person  advises  them  then 
they  deposit  their  securities  with  the  committee  and  think  nothing  more 
about  It,  hopmg  they  wiU  be  completely  protected.  ^ 

«t„^ifvf  u'  ^f'^''-  M  *'**y^*  •*  i^  absolutely  unpossible  for  every 
stockholder  of  a  railroad  to  understand  eveiythmg  about  a  reo^ 

^ftUlZA  tlOIl« 


Mr.  Taliaferro.  Yes. 

Senator  Tobey.  And  a^  a  rule  the  stockholder  has  to  trust  to  some- 
body else  to  give  advice  in  regard  to  that  responsibility. 

Mr.  Taliaferro.  Yes,  sir. 

Senator  Tobey.  And  having  done  that  you  just  get  back  to  the 
proposition  of  accepting  what  is  thought  to  be  and  hoped  to  be  an 
honest  opinion. 

Mr.  Taliaferro.  Yes,  sir. 

Senator  Tobey.  But  you  want  that  opinion  to  be  a  true  and  proper 
opinion. 

Mr.  Talliaferro.  Yes,  sir. 

Senator  Tobey.  I  am  wondering  whether  the  mechanics  set  up  are 
creating  the  proper  result.  Have  you  seen  any  material  improvement 
along  that  line  since  the  Securities  and  Exchange  Commission  was 
created  and  took  action? 

Mr.  Taliaferro.  You  are  speaking  now  of  the  S.  E.  C? 

Senator  Tobey.  Yes. 

Mr.  Taliaferro.  I  see  what  I  think  is  the  beginning  of  improve- 
ment.    I  think  I  had  better  put  it  in  that  way. 

Senator  Neely.  If  Mr.  Berle's  proposed  amendment,  to  limit  the 
operation  of  the  bill  to  the  Baltimore  &  Ohio  and  the  Lehigh  Valley 
Railroads  should  be  rejected,  would  you  favor  or  oppose  the  legis- 
lation? 

Mr.  Taliaferro.  Do  I  understand  your  question  to  be  that  if 
limited  to  the  Baltimore  &  Ohio  and  the  Lehigh  Valley  would  I  favor 
or  oppose  the  bill? 

Senator  Neely.  No.     If  it  is  not  limited  to  them. 

Mr.  Taliaferro.  Oh. 

Senator  Neely.  If  the  amendment  should  not  be  adopted,  would 
you  favor  or  oppose  the  bill? 

Mr.  Taliaferro.  I  would  favor  the  bill.  As  a  matter  of  fact, 
if  the  bill  is  limited  to  the  Baltimore  &  Ohio  and  the  Lehigh  Valley, 
nothing  I  have  said  this  morning  is  of  any  consequence. 

Senator  Neely.  Unfortunately,  I  was  necessarily  absent  when  you 
made  the  first  part  of  your  statement. 

Mr.  Taliaferro.  I  was  suggesting  some  amendments  that  would 
make  the  bill  workable  where  plans  involved  leased  lines.  In  that 
connection  it  seems  to  me  there  is  an  imwarranted  fear  that  certain 
railroads  in  reorganization  will  cause  77  proceedings  to  be  dismissed 
in  order  to  undertake  this  proceeding.  If  that  theory  exists,  is  it  not — 
and  I  ask  this  very  humbly — is  it  not  possible  to  cure  that  very  simply 
by  changing  section  710,  where  you  now  say — 

Any  railroad  corporation  not  in  process  of  reorganization  under  section  77  of 
the  Bankruptcy  Act  which,  before  or  after  the  effective  date  of  this  chapter,  shall 
have — 

And  putting  in  a  specific  date?  For  instance:  Any  railroad  cor- 
poration not  in  process  of  reorganization  under  section  77  of  the  Bank- 
ruptcy Act  today.  That  would  make  certain,  it  seems  to  me,  although 
I  am  not  a  legal  practitioner  and  am  perfectly  humble  about  it,  but  as  a 
practical  matter  it  seems  to  me  that  would  cure  all  that  fear 

I  might  add  that  I  do  not  quite  see  the  fairness  of  limiting  to  the 
Baltimore  &  Ohio  certain  things,  where  exactly  the  same  relief  that 
would  go  to  the  B.  &  O.  might  be  quite  as  appHcable  and  beneficial.  I 
want  the  B.  &  O.  to  keep  what  they  have,  and  think  they  should  have 


76 


AMEND  THE  BANKRUPTCY  ACT 


Ji^n'JhiV*!  n  **  ''ertain  Other  roads  that  may  be  in  about  the  condi- 

toncal  circumstances  conceminff  the  B   ^  O  «L^i  I      ^^  '^^^' 

the  high  esteem  in  which  M  "Krd;  tt^'pSdr T  ttroaTi^ 

Mr.  lALiAFERHO.  Oh,  I  subscHbe  to  that. 

isenator  Neely.  The  cause  of  the  Baltimore  &  Ohio  stanH«  nn 

SSr""'  ''"'''  '*'**  "'  '•'^'•^'^^  -l^^l'  have  beeng^S/lT 

wiK^sJatement.  ^'  '  '''"  "^  '^  ^'^^^  ^  «-  --Pl^t^^^  -  -co„l 
K^tlfA**^'".^!? ^A^^  ^-.^'''jy  y®'^'^  I  have  been  favorablv  imnressed 

Xtyees*than  k 'anTothl"  T ^^"'^  better  loved  by  Ihe'Ed 
if r  T. ,  ;7!»„        7    ^^^'^  railroad  president  in  the  country. 

of  fh«t^„,^-    ."*'••/  ''?•"  °"^/  ^^y-  ^t^  tl»«  little  knowled^I  have 
^Jt^f^J^^^^''  ^^t"»tion,  I  agree  with  your  attitude  toward  the 

FhSraJeS^ai^  t^KSeStSr  "'''  ^"P^^^ 

the  burdens  of  the  Baltimo^l^S^  '^''''^  *"^  *''''''"  *^  **» 

Senator  Neely.  I  hope  that  it  will  obtain  the  rehef  it  seeks     Mv 

ITeZ  madf '^''^  '"  '^'''''^  ^""^  ""'^^^^  ^  case  amendme^^ 

^Ll^^it^^''^^  ^  ^  ^*'''  tli«  bill  as  I  have  said. 
tinSo^  ^^'^''J-  .^'nequestions  propounded  yesterday  by  mv  dis- 

Senator  Neely.  Yes;  it  does. 

Mr.  Taliaferro    Thank  you  very  much  for  your  consideration 
Senator  Minton  (presiding).  We  thank  you.  «»«sideration. 

(Thereupon  Mr.  Taliaferro  left  the  committee  table  ) 

urf Ca'r^hUr^'^^^^-  ''  ^'"^  -P-ntative  f^m  the  Treas- 
Mr.  Shaw.  Yes,  sir. 

Senator  Minton.  Would  you  like  to  be  heard? 
Mr.  bHAW.  Yes,  sir. 

Senator  Minton.  Then  come  around  to  the  committee  t«hu  «„-i 
take  a  seat  opposite  the  committee  reporter        *'*'"°""^^  '*1'1«  ^^^ 

STATEMENT    OF   LUCIEN    W.    SHAW,    OFFICE    OF   1E6ISIATIVP 
COUNSEL,    TBEASUET   DEPABTMENT.    WASHINGTON     dT^ 

I^^i^wtlo^Ttt  Trrui^g'eplrtni ^Tet  "^^f  "^ ^'^^ 
does  have  an  mterest  in  seemg  that  claims  Cright^ofth^'Kr^! 
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principally  in  respect  of  taxes  and  customs,  are  protected,  and  there 
are  a  few  respects,  more  or  less  technical,  in  which  we  feel  this  bill  as 
it  passed  the  House,  is  somewhat  defective  in  respect  of  the  protection 
afforded  to  the  Treasury. 

I  would,  therefore,  like  to  make  a  statement  to  the  committee,  and 
suggest  a  few  amendments  which  we  would  like  to  have  included  in 
this  bill.  I  might  say  in  that  connection  that  if  the  bill  is  to  be  re- 
stricted in  the  form  Mr.  Berle  suggested  yesterday,  of  course  the  inter- 
est of  the  Treasury  Department  becomes  much  less  because  it  would 
be  minor  from  our  standpoint  instead  of  being  more  of  a  major  matter. 
In  other  words,  with  respect  to  two  railroads  the  interest  of  the  Treas- 
ury Department  does  not  amount  to  a  great  deal;  but  with  respect  to 
many  railroads  it  is  quite  important  that  the  Treasury's  interest  in 
taxes  and  other  claims  should  be  carefully  protected. 

The  relationship  of  the  Treasury  Department  to  railroad  reor- 
ganization, with  which  H.  R.  5407  deals,  arises  from  (a)  its  claims  for 
taxes  or  customs  duties,  (b)  the  indebtedness  of  various  railroads  to  the 
United  States  in  respect  of  loans  made  under  the  Transportation 
Act  of  1920,  and  the  collateral  securing  such  loans 

Senator  Neely  (interrupting).  What  is  the  amount  of  those  loans? 

Mr.  Shaw.  They  amount  to  a  total  of  about  $30,000,000  being 
about  $25,000,000  which  were  loans  made  imder  section  210  of  the 
Transportation  Act,  and  four  or  five  million  dollars  of  loans  made 
under  section  207.     They  involve  13  or  14  railroads  altogether. 

Senator  Minton  (presiding).  You  may  continue  your  statement. 

Mr.  Shaw.  And  (c)  miscellaneous  claims  of  the  Treasury  Depart- 
ment or  of  other  Government  departments  and  agencies  whose  claims 
pursuant  to  the  applicable  provisions  of  law  are  represented  by  the 
Secretary  of  the  Treasury.  The  discussion  in  this  memorandum 
relates  primarily  to  the  claims  of  the  United  States  for  taxes  and  cus- 
toms duties,  though  claims  of  the  other  types  are  involved  with 
respect  to  certain  of  the  matters. 

1.  Section  274  of  the  Internal  Revenue  Code  and  the  corresponding 
provisions  of  prior  revenue  acts  require  that  when  a  taxpayer  has  been 
adjudicated  bankrupt  all  deficiencies  in  income  and  excess  profits 
taxes  shall  be  immediately  assessed,  and  contemplate  that  claims  for 
such  deficiencies  be  presented  to  the  court  in  which  such  bankruptcy 
proceeding  is  pending  for  adjudication  pursuant  to  law.  These  pro- 
visions have  been  considered  applicable  with  respect  to  railroad 
reorganizations  under  section  77  and  corporate  reorganizations  under 
chapter  X  of  the  Bankruptcy  Act,  as  amended,  the  order  approving 
the  petition  as  properly  filed  being  considered  equivalent  for  this 
purpose  to  a  bankruptcy  adjudication.  This  procedure  has,  it  is 
believed,  proved  entirely  satisfactory  in  practice  to  all  concerned. 

The  provisions  of  H.  R.  5407  are  not  wholly  clear  as  to  the  authority 
of  the  special  court  provided  for  therein  to  determine  the  amount  and 
legaHty  of  claims  of  the  United  States  for  taxes  or  customs  duties, 
where  the  vahdity  of  such  claims  is  disputed.  It  is  also  not  clear 
that  the  order  of  the  special  court  approving  the  petition  under  the 
proposed  new  procedure  should  be  considered  as  having  the  effect  of  an 
adjudication  of  bankruptcy  of  the  petitioner  for  the  purpose  of  render- 
ing applicable  section  274  of  the  Internal  Revenue  Code.  It  is  be- 
lieved desirable  that  clarifying  amendments  be  made  in  these  respects. 
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n.  A  problem  also  exists  where  claims  of  the  United  States  for 
taxes  or  customs  duties  are  undisputed  or  have  been  adTudicated  in  thl 

the  Ci'Jn  S?«f»     ^  Ti'u''^'"  ?-"f^^  *^«  pendency  of  the  proceedings 
the  United  States  would  be  entitled  to  proceed  with  the  enforceme^ 

^iCre^'Szatt'  oTwIT^"  If" T"«  *"  taxpaJ^noruS 
^"^SjeiOTg&mz&Uon  or  whether  such  enforcement  must  take  nJarp  in 

mpr,t      ll^T^'?"lfr*°'*?l'''*P^  "'^der  the  proposed  plan  of  adjust^ 
ment.     \Vhile  it  is  believed  that  under  the  provisions  of  H  R  5407^n 
Its  present  form,  the  United  States  during  the  proceedSMwm.lHI^ 
entitled  to  proceed  in  the  enforcement  of  its  claiZiSmual  ™il 
It  IS  suggested  that  particular  cases  may  be  more  satisfrctorirJ^LT; 

cust^mrS     ^    ^"  P'*'*'"""'  °^  Govermnent  claims  for  taxes  or 
III.  As  already  indicated,  the  pendency  of  a  proceeding  undpr  TT  R 

ment^fUf  "^t "?  ^^7^"^''  *"•  ^^^^^  ^^  dete^affand  enSrct 
ment  of  Federal  claims  for  taxes  or  customs  duties      Therefore  it  f, 

of  thUtatr'^o^f  ^-,'^^  ^^^  ^'  *?^°^'^'^  *«  P'^^de  that  the  mnl; 
of  the  statute  of  hmitations  on  the  assessment  or  collection  of  onf 
mteraal-revenue  tax  shaU  be  suspended  while  such  a  proceedinr?^ 

fnt^f  '^^  '^*'^/*  ^  ^'^'^"y  disnSssed.  Such  a  provfsion  i^sofaf  ^ 
mternal-revenue  taxes  are  concerned,  would  be  analogouT  to  tht 

tiZTfirA'^'^V^  1^)^  ^«'^*^^  *«  raUroad  reorgaSfons  sic! 
pwfi    f  tifP^*'"  -f '  '■^'**"'S  *"  corporate  reorganizations  and  ither 

S^ffiL*"!?,  ''^  ^^^  "^  *•**  Bankruptcy  Act  provides  that  if  the  United 
States  or  any  agency  thereof,  or  any  corporation— other  than  th« 
Reconstniction  Fmance  Corporation— the  maioTHtT^f  ft.  *  i  1 
wkich  is  owned  by  the  United  States,  is  a  croi&rltSkhoWer  o 

t\%t?V^^^-  f**^  '"J*T*«  "'  «l*im«  thereof  shall  be  deemed  to 
be  affected  by  the  plan.    It  further  provides  that  if  in  any  re^li 
zation  proceedmg  under  that  section  the  United  States  k  a  crE; 
on  claims  for  taxes  or  customs  duties  no  plan  which  does  not  ^^ 
for  the  payment  thereof  shall  be  confimed  by  trudge  except  unon 

ibifiW^'ir  **^  *  '^"^'"  *™'>"'^t  °f  the  Secretaii  of  the  TreasC 
certified  to  the  court;  provided  that  if  the  Secret^  faHs  to  aS 
a  plan  for  moro  than  90  days  after  receipt  of  wrCnot  ce  so^X 

JSd  conv*„^tf  ",^  *^tP'^°  "^^^  bee/proposed,  accompa'nkdVa 
fwilfl  T^  "^  the  plan,  his  consent  shaU  be  conclusively  presumed 
Corresponding  provisions  are  contained  in  sections  199  of  cCnW  x' 
relating  to  corporate  reoi^anizations,  and  sectiZIss  of  chaPtor  Xn' 
relating  t«  real  property  adjustments  by  persons  other  fin  coSoI 

*oJ''^-7^°'*^°V"^,P'^'^^*>°^'  it  is  believed,  have  worked  verv  sftti« 
factonly  m  actual  practice  to  the  Government  the  coin-fin  wh^I  m 
proceedings  aro  pending  and  other  intereXd'pSie^Tn  he  proceS! 
ings  They  have  made  definite  and  certain  the  interest  of  thJ^TW^^ 
States  m  the  proceedings.  Whero  the  United  States  s  a  creditor  for 
taxes  or  customs  dubes.they  have  enabled  the  S^creta'v  of  thi 
dZsTflhe V^Si%T«f  "^  *?  ''^'  H  '"P^"'*  "^  thTfnteL J  and 

bei^viifL^-c^^ciSr^n^riToUr^^^^^^^^ 
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In  connection  with  such  provision  the  Secretary  has  been  enabled  to 
require  not  merely  a  formal  statement  as  to  the  payment  of  the  claim 
of  the  United  States  but  that  the  provisions  of  the  plan  with  respect  to 
other  payments  to  be  made  thereimder,  the  liens  and  charges  created 
thereby,  and  the  provisions  with  respect  to  the  future  affairs  of  the 
debtor  shall  be  such  that  there  is  a  reasonable  likelihood  of  the  actual 
collection  and  enforcement  of  the  Government's  claim. 

Now  I  come  to  the  provisions  of  this  bill:  Under  the  provisions  of 
H.  R.  5407  in  its  present  form  the  Secretary  of  the  Treasury  is  author- 
ized to  act  in  respect  of  the  interests  or  claims  of  the  United  States 
and  of  corporations — other  than  Reconstruction  Finance  Corpora- 
tion— the  majority  of  the  stock  of  which  is  owned  by  the  United  States. 
No  provision  is  made,  however,  that  the  interests  or  claims  of  the 
United  States  shall  be  deemed  to  be  affected  by  the  proceedings  or 
the  plan. 

As  I  pointed  out,  section  77  and  chapter  X,  which  we  feel  are  niost 
closely  related  to  this,  do  contain  an  express  provision  that  the  claims 
and  interests  of  the  United  States  shall  be  deemed  to  be  affected  by 
the  plan. 

Furthermore,  the  requirement  of  section  77  (e),  section  199,  and 
section  455  of  the  Bankruptcy  Act  that  the  plan  affirmatively  provide 
for  the  full  payment  of  Federal  taxes  and  customs  duties  is  replaced 
by  a  provision  requiring  the  consent  of  the  Secretary  of  the  Treasury 
only  if  the  plan  specifically  provides  for  the  payment  of  less  than  the 
full  amount  of  such  claim  or  the  postponement  of  its  payment.  In 
other  words,  the  provisions  in  the  other  act  provide  that  the  plan  must 
state  expressly  that  full  payment  of  the  Federal  taxes  is  to  be  made. 
That  has  beeia  twisted  about  to  a  certain  extent  in  this  bill,  so  that 
the  requirement  is  that  the  Secretary  must  consent  in  cases  only 
where  provision  is  expressly  made  in  the  plan  for  pavment  of  less  than 
the  full  amount.  Thus,  the  plan  can  remain  completely  silent  about 
the  taxes,  and  no  approval  or  action  is  required  by  the  Secretary  of 
the  Treasury;  whereas  under  the  other  provisions  if  the  plan  remains 
silent,  the  approval  of  the  Secretary  of  the  Treasury  must  be  obtained 
to  it. 

Obviously,  both  of  these  changes  weaken  the  protection  afforded  to 
claims  of  the  United  States  under  corresponding  provisions  of  other 
chapters  of  the  Bankruptcy  Act.  Under  the  proposed  provisions  a 
plan  of  adjustment  seriously  affecting  in  its  practical  operation  the 
collectibility  of  the  claims  of  the  United  States  might  be  put  into 
effect  despite  objection  by  the  Secretary  of  the  Treasury.  It  is  sug- 
gested, accordingly,  that  the  provisions  of  section  722  of  H.  R.  5407 
be  changed  to  correspond  to  the  similar  provisions  of  other  chapters 
of  the  Bankruptcy  Act  above  referred  to,  which,  as  noted,  have  proven 
entirely  satisfactory  in  their  operation. 

I  have  here  the  amendments  which  we  have  proposed.  I  shall  be 
glad  to  hand  copies  to  the  members  of  the  conmiittee  and  to  the 
reporter. 

(The  amendments  referred  to  are  as  follows:) 

Profosed  Draft  of  Amendments  to  H.  R.  5407 

1.  Page  13,  line  22,  after  section  737,  add  a  new  section  as  follows: 
"Sec.  738.  The  special  court  shall  have  power  to  determine  the  amount  and 
legality  of  claims  of  the  United  States  for  taxes  or  customs  duties,  and  to  order 
payment  thereof;  and  the  order  of  the  special  court  (provided  for  in  sec.  714) 
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approving  the  petition  shall  have  the  effect  of  an  adjudication  of  bankr.mtrv  nf 
the  petitioner  for  the  purposes  of  section  274  of  the  Internal  Revenue  Pod^^^^ 

a.  rage  8^  line  9,  strike  out  the  rema  nder  of  the  section  nffpr  "nion"  o«,i  k 
statute:  "which  does  not  provide  for  the  payment  thereof  shall  be  anorovpH  hJ 
the  court  except  upon  the  acceptance  of  a  leLr  amounTby  tSe  SecreTrr^^^^ 
I?if  ^T  r^*»fi^d  t<^  the  court:  Provided,  That  if  the  Secretary  of  the  Tr^surv 
shal  fail  to  accept  or  re  ect  such  lesser  amount  for  more  than  sixtv  davfXr 
receipt  of  written  notice  so  to  do  from  the  court,  accompanied^  a  certified  codv 
of  the  plan  the  consent  of  the  United  States  nsofar  as  its  claims  for  ttx^'^Pr 
customs  duties  are  concerned  shall  be  conclusively  presumed." 

Mr.  Shaw  There  are  one  or  two  matters  to  which  I  also  should 
whU^f  ?^  «"f  reference  Principally  they  appear  in  section  735, 
which  IS  the  first  section  under  the  heading  ^ Tax  provisions  "  The 
first  sentence  of  section  735  provides  that—  Provisions.       i  he 

rVH? '"''''J^'''''^  ""^  sections  1801,  1802,  3481,  and  3482  of  the  Internal  Revenue 
Code  and  anv  amendments  thereto,  unless  specifically  providing  to  the  contra^ 
shall  not  apply  to  the  issuance,  transfer,  or  exchange  of  securities  or  the  maS 
Z^^ll7,^^Z:?or^s'^r^^  ^'-'^^^  -^  '^-  ^^  adJustm^nt^tnTr'nl^g 

Since  the  reference  there  is  only  to  section  numbers,  it  is  not  entirelv 
clear  what  that  is;  but  they  refer  to  the  imposition  of  stamp  t^ 
and  the  effect  of  this  is  to  create  an  express  exemption  from  aH  stamn 
taxes  with  respect  to  all  securities  which  are  issued  or  transfS 
under  the  provisions  of  a  plan  under  this  act 

.kLT^  V  ^71^^^  provisions  similar  to  this  appear  in  section  77  and 
chapter  X  of  the  Bankruptcy  Act;  and  the  Treasury  from  the  begin- 

of  this  type.  The  Treasury  still  takes  that  position  because  the 
rfvZi'^''  w  ""^^^  in  admmistrative  difficulty  and  diminishes  the 
revenues,  We  are  still  opposed  to  such  a  provision;  but  smce  it 
appears  in  the  other  provisions  I  mentioned,  I  suppose  the  committee 
would  not  wish  to  make  a  change  of  the  matter  in  this  biU;  so  we  do 

fw"?S  T?""^  ^^^"""^^  P.T*  ^^  ^^.'  ^^^  "^^^^^y  ^^^  it  to  be  u^nderstood 
that  the  Treasury  is  still  opposed  to  this  exemption 

Ihe  other  pqmt  which  I  also  mi^ht  mention  relates  to  the  second 
sentence  m  secUon  735,  which  contams  a  provision  that  the  cancelation 
or  modifacation  of  indebtedness  under  a  plan  under  this  act  shall  not 
result  m  mcome  to  the  taxpayer—that  is,  the  railroad— under  this  act. 
There  is  a  provision  similar  to  that  also  which  appears  in  chapter  X 

iS  ^a^^  Th3/ff  ^."'f  i^  W?l  '^'  Bankruptcy  Act,  as  am^ended 
^rLlT  A  ^t  ^^.^u^  ""^  ^^.^.^  '^  ^,^^t  where  a  debtor,  as  they  are 
tmned  under  the  other  provisions,  has  a  debt  canceled  or  reduced  the 
ordmary  rule  of  law  in  some  instances— and  the  law  is  not  entirelv 
clear,  so  I  cannot  make  categorical  statements-is  to  the  effect  that 
tne  amount  of  that  cancelation  is  income  to  the  debtor.  Now  the 
liankruptcy  Act  provisions  made  last  year  provided  that  notmth- 
standing  that  rule  of  law,  no  income  would  be  deemed  to  result  to 
tne  debtor  from  such  cancelation  under  bankruptcy  proceedings 

Accompanying  that  provision  in  the  chapters  enacted  last  vear  was 
a  further  provision  to  the  effect  that  in  any  case  where  there  was  a 
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cancelation  of  indebtedness,  the  amount  of  the  cancelation  should 
result  in  the  reduction  of  the  basis  of  the  debtor's  property  — ''basis" 
is  a  technical  term,  under  our  Revenue  Acts,  which  sei-ves  the  purpose 
of  designating  the  cost,  where  there  is  a  future  sale  of  the  assets. 
In  other  words,  if  the  property  was  purchased  for  $100  and  the 
debtor  goes  through  a  reorganization  under  chapter  X  and  the  debts 
are  scaled  down  by  the  amount  of  $10,  this  provision  I  am  referring  to 
provided  that  the  $100  cost  basis  of  that  property  should  be  reduced 
to  $80,  so  that  when  the  taxpayer  in  the  future  might  sell  that  property 
he  would  report  on  a  profit  computed  with  $80  as  his  cost,  instead  of 
$100. 

There  has  been  considerable  objection  to  that  provision,  as  operating 
too  broadly.  The  Treasury  Department  at  the  moment  is  not  clear 
as  to  what  should  be  the  proper  provision.  It  might  seem  that  this 
act  should  be  changed  in  accord  with  the  provision  which  appears  in 
other  places;  but  it  may  be  that  in  the  future  we  shall  want  to  recom- 
mend amendments  to  the  other  provisions  of  the  Bankruptcy  Act;  it 
is  a  long  and  diflBcult  problem  to  work  out,  and  we  simply  do  not  have 
the  answer  of  what  the  con  ect  provision  should  be.  Therefore  we 
informed  the  House  committee,  when  they  were  considering  this  bill, 
that  pending  our  deliberations — which  still  have  not  been  completed — 
as  to  what  provision  should  be  made  there,  we  would  make  no  objec- 
tion to  the  inclusion  of  this  provision  to  the  effect  that  there  should 
be  no  income  resulting  without  the  similar  inclusion  of  the  other 
provision  for  reduction  of  basis. 

I  would  say  that  our  position  is  still  the  same.  We  think  perhaps 
something  should  be  included  on  this  matter,  but  we  cannot  recom- 
mend what  it  should  be;  therefore  we  can  make  no  objection  to  the 
bill  in  its  present  form. 

Senator  Neely.  Mr.  Shaw,  what  is  embraced  in  the  expression 
"customs  duties/^  as  used  in  the  third  line  of  the  amendment  you 
propose? 

Mr.  Shaw.  I  suspect  that  that  is  a  matter  of  minor  importance  in 
connection  with  railroads;  but  it  relates  to  the  duties  under  the 
tariff  act,  which  are  due  from  the  importer.  If  the  railroad  imported 
some  article,  there  would  be  a  claim  by  the  United  States  for  customs 
duties.  It  is  probably  of  minor  importance  in  connection  with  rail- 
roads; it  is  simply  the  same  language  as  that  in  chapter  X  and  section 
77  and  others. 

Senator  Schwartz.  They  probably  import  some  oil  and  timber  at 
times,  for  their  own  use,  from  Canada. 

Mr.  Shaw.  That  may  be. 

That  completes  my  statement,  unless  there  are  questions  from  the 
Senators. 

Senator  Minton  (presiding).  Thank  you. 

Senator  Minton  (presiding).  Is  Mr.  Craven  here? 

Mr.  Leslie  Craven.  Yes,  sir. 

Senator  M  inton.  Are  you  ready  to  proceed,  Mr.  Craven? 

Mr.  Craven.  I  can.     I  imderstood  I  was  later  on  the  program. 

Senator  Minton.  Well,  our  program  is  somewhat  varied,  Mr. 
Craven.     If  you  can  go  ahead  now,  we  shall  be  glad  to  hear  you. 
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STATEMENT   OF   lESUE   CRAVEN.   MEMBER   OF   THE   HRM   OF 
miLER,  OWEN.  OTIS  AND  BAILLY.  16  BROAD  STREET,  NEW 

«™x^„^^''^'    ^^"    REPRESENTING    THE   RAILWAY   SECURITY 
OWNERS  ASSOCIATION 

Mr.  Craven.  Mr.  Chainnan.  my  name  is  Leslie  Craven  I  am  a 
lawyer.  I  hve  m  New  York.  I  represent  the  Eailwav  Securitv 
Owners  Association.  That  is  an  association  of  the  TSnce  S 
panies  and  the  savmgs  banks.  Its  membership  consists  entirelv^f 
institutions  of  that  sort.    Without  going  into  detail  let  me  sav  that 

I^llr^^^K'^^'P  ''"°'*'*?  °^  ^'  ^^'  i°^"'-^"'=«  companies  wTo  hold  in 
stocks  $57  125,000  worth.  The  membership  also  includes  23  fire 
and  casualty  insurance  companies,  who  own  about  $50,000,000  worth 
of  railroad  bonds  and  about  $19,000,000  worth  of  r^Uroad  stocks 
7v./'^  *";  u  ,«;^dition  a  membership  of  375  mutual  sa^  banks' 
the  exact  holdmgs  of  which  I  do  not  have,  but  thev  are  v^rv  Sfh' 
Btantial  m  amount.  The  aggregate  holdb^  of  all  {hese  iSut^on 
mvestors  are  about  $3,300,000,000.  institution 

You  will  notice  that  the  people  for  whom  I  speak  hold  these  fnii<l9 
which  they  have  invested  in  these  railroad  securities  in  a  fidudanr' 
^Sr*^-  rrV'X  ^'^  ?°*  P'^'^fi^  organizations  or  money-making  S 
tutions.    They  have  mvested  these  funds  in  what  used  to  b™?ded 
as  gilt-edged  mvestments.  u  w  ue  regaraea 

The  securities  which  they  hold  are  the  substance  back  of  the  insur- 
ance pohcies  and  the  savings  deposits.     The  insurance  policies  isTed 

|le^arabrtVo= 

dtpoKlCttoO-  ZyT.Z^tdli''''''-     ^^'    --^^ 
As  some  of  you  may  know,  I  was  counsel  for  Joseph  B   Eastman 
when  he  was  Federal  Coordinator  of  Transportation     I  woS  a 
wholeyear  on  section  77  and  was  responsible  m  part  for  thecorprehen 

wire 'w.l^ -^'^  ^^'^  JT  ''i^^''''^  ^y  ^^''  Eastman Td  S 
were  largely  incorporated  by  the  House  Judiciaiy  Committee   and 

dlt^rXnThl'^i Q.'f  ""^V"^  "^^  "^^  ^^  ^^'^  ^^  mXr  in  great 
detail,  when  the  1935  amendments  were  passed.     I  spent  a  whole 

year  working  on  section  77,  with  an  adequate  staff.     That  is  why  I 

legislaTon.         "''  '^  "^^  famiharity  ^atl  the  development  of  [hj 

We  are  in  favor  of  the  passage  of  this  bill,  as  we  understand  it     I 

do  not  know  whether  you  heard-perhaps  y^u  did-the  testknonv  of 

?£  Sn  Is\t' r'^-  J  '^^^  ^^  T.  ^^^  '^'  --^  undei^taX^  o 
tins  bill  as  Mr.  Berle  has,  we  would  reach  somewhat  the  same  con- 
clusions However  it  seems  that  his  interpretation  of  the  bUl  must 
be  based  on  a  hmited  study  of  its  legislative  history  He  d  d  not 
appear  before  the  House  committee,  and  evidently  he  hfs  not  read 
the  heanngs  of  the  Hou^  Judiciary  Committee  or  its  report 

m  the  first  place,  we  do  not  regard  this  biU  as  one  which  Dermits 
a  railroad  moratorium.  We  favor  no  such  thing,  wl  rediKat 
It  IS  necessary  to  have  sound  reorganizations  of  these  roadfand  we 
are  not  attempnng  to  escape  reahstic  reorganizations  We  have  too 
much  sense.to  believe  that  the  stabihty  of  the  railroads  of  t4  count^ 
will  be  assisted  by  shoddy  reorganizations.     We  are  inte?est^d  S 
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sound  reorganizations,  because  we  have  this  money  invested  in  these 
properties,  are  interested  in  all  these  various  reorganization  cases  that 
are  going  on.  We  also  are  perhaps  the  largest  reservoir  of  investment 
capital  available  for  the  future  financing  of  these  railroads.  In  fact, 
in  the  past  we  have  been  one  of  the  great,  if  not  the  greatest  contribu- 
tors of  the  capital  of  the  country  to  their  support;  and  we  wish  to 
protect  them  as  a  field  of  investment  for  the  future.  Now,  that 
requires  sound  finance.  We  are  not  against  that.  We  would  not  be 
in  favor  of  this  bill  if  we  thought  that  it,  as  actually  administered, 
would  be  productive  of  an  unsound  financial  condition.  How  could 
we? 

Now,  you  will  see  from  what  I  have  said,  if  you  heard  Mr.  Berle, 
that  it  must  be  that  he  differs  from  the  insurance  companies  and 
savings  banks  as  to  how  this  bill  will  be  administered.  I  shall  con- 
fine myself,  in  the  interests  of  brevity,  to  a  reply  to  his  remarks; 
because  his  analysis  was  intelligent  and  thorough,  and  I  think  he  over- 
ooked  nothing  of  importance  in  the  bill. 

The  bill  permits  the  stockholders  to  put  forward  a  plan.  The 
plan  is  to  be  governed  by  the  principles  of  the  Boyd  case.  It  has 
to  conform  to  the  law  of  the  land  in  protecting  the  rights  of  the 
creditoi-s  and  stockholders,  and  recognizing  their  priorities.  That 
means  that  the  use  of  this  legislation  will  be  definitely  limited.  This 
bill  has  been  put  forward  not  as  a  means  of  permitting  roads  to  evade 
reorganization.  It  was  put  forward  as  being  useful  for  a  single  one 
of  three  classes  of  railroads:  not  those  that  need  radical  reorganiza- 
tion, not  those  that  need  no  reorganization  at  all;  but  roads  which 
are  temporarily  financially  embarrassed  and  which,  by  this  process, 
and  avoiding  all  the  panoply  and  the  paraphernaUa  of  expensive 
reorganizations,  can  make  an  adjustment  with  their  creditors  which 
will  tide  them  over  a  temporary  situation,  they  retaining  control  of 
their  property,  and  that  adjustment  to  be  one  which  will  not  be  at 
the  expense  of  their  creditors;  because  the  Boyd  case  does  not  permit 
the  debtor  to  reinain  in  control  of  bis  property  and  in  the  full  exer- 
cise of  his  rights  if  that  is  done  in  a  manner  wliich  is  at  a  sacrifice  of 
the  rights  of  the  creditors  secured  by  their  primary  hen.  That  is  the 
effect  of  the  Boyd  case.  If  the  biU  is  thus  administered,  it  will  have 
a  very  limited  appHcation. 

What  I  have  said  indicates  the  protection  of  the  private  rights. 
So  far  as  the  protection  of  the  pubhc  rights  is  concerned,  it  is  our 
understanding  of  this  bill — and  in  contradistinction  to  the  views 
offered  by  Mr.  Berle — that  the  Interstate  Commerce  Commission 
has  to  approve  the  plan  as  being  in  the  pubhc  interest — as  being 
"in  the  pubhc  interest"  and  not  merely  "compatible"  with  it,  as  Judge 
Fletcher  would  have  you  change  it — on  page  4  in  subsection  2.  Our 
conception  of  this  matter  is  that  the  Commission  could  not  approve 
that  modification  or  adjustment  of  securities  as  being  in  the  pubhc 
interest  unless  the  plan  were  in  the  pubhc  interest.  That  is  per- 
fectly obvious.  There  has  to  be  a  specific  finding  that  the  plan  or 
that  the  modification  is  in  the  pubhc  interest. 

Therefore,  Mr.  Berle  is,  I  tliink,  entirely  erroneous  when  he  declares 
that,  after  all,  the  Interstate  Commerce  Commission  is  merely  going 
to  do  what  it  does  under  section  20  (a),  not  actually  pass  upon  the 
merits  of  the  plan.  That  necessity  was  directed  to  the  attention  of 
the  House  committee,  by  Mr.  Eastman;  as  you  will  find  on  page  85 
of  the  report  which  accompanies  the  printed  hearings  of  the  House 
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Judiciary  Committee.     He  called  attention  to  the  fact  that  there  was 
not  an  adequate  protection  of  the  public  interest.     As  a  consequere 
n  executive  session,  the  House  Judiciary  Committee  cSed  the 
language  of  section  2  and  departed  from  the  language  in  20  (a)  wh  ch 
said  "compatible  with  the  public  interest/'  and  inserted  the  proS 

SociSatLJTk^^^  't^*'  ^^^^  P^^P^^^^  issuance  or 

modilication  is  m  the  public  mterest-which  means  that  it  is  positively 
for  the  good  of  the  public  interest.  p^^aitiveiy 

That  was  done  mth  the  deliberate  purpose  of  fixing  it  so  that  the 
Commission  would  have  to  find  that  this  railroad  was  one  where  it 
properly  could  be  handled  by  this  sort  of  treatment  Under ThisTaw 
as  It  IS  drafted-and  if  it  is  not  sufficiently  clear,  it  may  well  be  madT 

H^n  tnZ.t/^ir^  ""TK^^  structure,  under  the  benefit  of  this  legisla- 
tion  to  avoid  the  realistic  and  drastic  reorganization  which  is  required 

Z^llT        ''"'  '''^^  "^  '^'  P^^^^^  ^^'  "^  '^'  creditors,  iichiding 

bii?''  w^.*  ?T^^  'f  u^  the  track  with  an  erroneous  understanding  of  the 

L  J^  T  ^'^  r^i^-^^r.  *^^  .^«^l«^^e  of  its  legislative  history.^ 
hn^^^'  ^"1  ^^^'^Z  ^^  PT*^'  ^^  ^^^^^y  ^s  I  can,  in  order.  I  do  not 
have  access  to  a  stenographic  record;  consequently  I  may  not  quote 
hmi  exactly,  but  I  do  the  best  I  can.  He  says,^m7roads^that 
are  under  reorganization  under  section  77  could  get  the  benefits  of 
this  law  As  you  read  the  bill  it  does  not  look  that  way ,  but  tKould 
dismiss  their  cases  under  section  77  and  come  in  here  '^  ^ 

fhi  .r  "''\^^ /  ^^"^  *^^^.  ^^  Possible;  because  the  debtor  has  got  to  get 
the  consent  of  the  creditors  before  he  can  come  in.     Much  has  been 

XecJeXo^'^nffh'  '^^^  t^f  legislation  is  not  in  the  InterestsTf 
the  creditors  Do  they  thmk  these  msurance  companies  and  savines 
banks  are  as  eep?  Look  at  the  necessities  of  this  debtor  getting  Z 
approval  of  these  creditors:  These  railroads  could  not  move  a  hand 
or  foot  unless  thay  got  the  approval  of  the  credito,;     These  per- 

Lterests  '  mtt'.'f  ^^^. "^'1'  ^^^^  'I  "^^^^-^^  P^«*^^*  ^^e  credi^r 
interests.     We  succeeded  m  having  them  raised,  before  the  House 

comniittee,  and  we  think  we  are  amply  protected. 

It  is  not  desirable,  and  I  do  not  think  it  would  be  desirable  to  let  a 

f  tSit  nrb^bT^'T^  "?^^^  T-^r  ''  comV^nder  tW^  act 
^.hiaA'  probably  not  of  a  type  which  could  not  properly  have  its 

ItJ  fhni"- ^^'^  ^'^•^'  ^  ?^'^  ^^^'^^  ^^^ee  ^i^h  Mr.  Berle  tLt  a  rail- 
^efth.  tf.fiT"^/  in  equity  receivership  should  not  be  permitted  to 
get  the  benefit  of  this  ct.     We  ob  ected  to  their  inclusion  before  the 

?rereouS^'«|Io^."^^'"''-  r  I'  T^^'  7^"^''  '^^^'  ^'^  roadTthat 
tr.!  f >?  i-^  ?  ^''^^li  ""^."^  ""^  ^^^"^  *^^^^  bee^  there  for  vears.  Thev 
were  the  first  to  fall;  they  were  the  ripest  fruit.     This  act  is  not 

Lndl'toulK;  •  '"T  T^  r'^-^'^'^^on  of  any  such  pmpeS 
and  we  would  not  mvite  them  to  come  in,  as  this  bill  permits  "  So 
I  would  agree  with  Mr.  Berle  upon  that  point.  You  wm™  tice  that 
there  are  various  respects  in  which  I  agree  with  him 

Senator  >^  EEL Y    I  asume  that  you  favor  Mr.  Berle's  amendment 
which  IS  designed  to  restrict  the  operation  of  the  bHltrthe  Balti- 
more &  Ohio  and  the  Lehigh  Valley?    Is  that  correct? 

Mr  Craven    No,  sir;  I  am  sorry.     I  know  your  views   but  I  am 
not  able  to  believe  that  it  ought  to  be  restricted  trthat  purposT 
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Mr.  Berle  objects  that  there  are  no  trustees  to  be  appointed.  Well, 
we  do  not  think  that  is  essential,  considering  the  simple  kind  of  ad- 
justment that  is  contemplated  here.  He  talks  about  it  as  though 
this  were  a  reorganization  bill,  as  though  it  were  intended  to  be  a 
substitute  for  section  77  or  equity.  We  do  not  so  regard  it.  We  did 
ask,  and  it  was  allowed  us,  that  there  be  a  provision  whereby — and 
I  am  now  reading  from  page  10,  lines  11  to  14 — "The  plan  of  adjust- 
ment may  contain  appropriate  provisions  whereby  the  interests  of 
creditors  affected  by  the  plan  shall  be  safeguarded  in  all  matters  of 
the  petitioner's  financial  policy  and  operations.'^  That  is  a  rather 
weak  provision,  because  it  uses  the  word  ''may."  Of  course  these 
railroad  people — the  management — Judge  Fletcher — are  anxious  to 
avoid,  if  they  can,  the  appointment  of  any  trustee.  Inasmuch  as 
there  is  to  be  no  trustee,  we  wanted  that  provision,  and  we  were 
willing  to  have  it  even  in  the  form  which  says  that  the  plan  of  ad- 
justment "may"  contain  appropriate  provisions.  I  am  now  dis- 
posed to  suggest  that  that  ought  to  read  "The  plan  of  adjustment 
shall  contain  appropriate  provisions."  It  seems  to  me — shaving  in 
mind  that  no  trustee  is  to  be  appointed — that  it  is  well  that  the  plan 
shall  contain  such  provisions  as  may  be  agreed  to,  for  the  purpose  of 
seeing  to  it  that  the  interests  of  these  creditors — who  are  debarred 
from  any  suit  when  this  court  gets  jurisdiction — may  be  safeguarded 
in  all  matters  which  relate  to  the  financial  policy  and  operations. 
Then  the  creditors  could  object  to  an  unwise  expenditure  of  money 
for  maintenance,  for  example,  which  is  one  of  the  things  that  fre- 
quently happens  in  reorganizations:  the  receivers  will  not  pay  interest 
to  the  creditors,  and  will  spend  too  much  money  on  maintenance. 

Senator  Schwartz.  The  other  charge  is  that  they  let  the  mainte- 
nance go  until  it  is  not  safe  to  ride  on  the  railroad,  in  order  to  pay  the 
dividends  to  the  stockholders. 

Mr.  Craven.  You  are  getting  the  two  sides  of  the  question.  The 
receivers  are  apt  to  spend  plenty  of  money  on  maintenance,  and  are 
not  interested  m  paying  the  creditors. 

However,  here  is  an  important  matter  to  which  I  invite  your  par- 
ticular attention:  Mr.  Berle  has  a  fundamentally  different  conception 
of  the  underlying  law  with  reference  to  the  substantive  rights  of 
creditors  in  reorganizations  and  in  such  adjustments  as  are  involved 
by  this  bill.  That  is  expressed  by  his  proposed  amendment  on  page  1. 
He  wants  to  designate  the  bill  as  "for  the  relief  of  debtor  railroads" 
and — what  is  more  important — on  page  9,  in  line  6,  which  is  the  pro- 
vision that  expresses  the  whole  substance  of  the  act,  so  far  as  sub- 
stantive rights  are  concerned,  he  wants  to  strike  out  the  provisions 
which  express  the  Boyd  case.  You  know  what  I  mean  by  the  Boyd 
case:  That  is  a  fundamental  case  which  requires  that  the  legal  rights, 
which  arise  out  of  the  provisions  of  the  mortgages  have  to  be  fully 
recognized.  You  cannot  put  through  a  plan  of  reorganization,  under 
which  you  will  permit  the  debtor  to  remain  in  his  position  of  owner- 
ship, at  the  expense  of  the  rights  of  the  creditors.  We  insist  upon 
the  recognition  of  that  doctrine.  It  is  a  doctrine  declared  by  the 
Supreme  Court  of  the  United  States.  It  is  the  doctrine  declared  as 
applicable  to  section  77  by  the  Interstate  Commerce  Commission, 
and  as  applicable  to  section  77B  in  at  least  15  decisions  of  the  courts. 
We  insist  upon  it  because,  as  creditors,  we  cannot  consent  to  the 
break-down  of  the  legal  rights  which  we  have  secured  through  these 
hens.     We  invested  our  money,  at  low  interest  rates  on  account  of 
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^r«.fc^^w      ^"""^^^  "^^""^  ''^^^^'  ^^^°^  *^^  «^<^titv  Of  those  con. 
tracts.    We  are  not  going  to  consent  to  have  those  rights  abolished 
and  we  do  not  think  anybody  can  abohsh  them,  befai^e  thffifth 
^endment  apphes  to  these  bankruptcy  proceedings 

Mr.  Berle  would  amend  section  3,  on  page  9,  by  striking  out  that 
S^lSl^^V^'^  IS  recogmzed  as  the  expression  W  these  fundamental 
lights  and  he  would  have  this  plan  approved,  in  his  language,  "if  the 
WW^?'^W^^^^^^   composition."    Now,  what  is  an  "e^ifable  com! 
position  ?    WeU  nobody  knows.     The  reason  nobody  knows  is  this- 
Under  the  law  of  this  comitiy,  the  so-called  compositionTs  never 
been  apphed  at  all  to  the  reorganization  of  corporations.     The  com- 
position has  been  somethmg  which  has  been  useful  where  deaW^Th 
unsecured  creditors  only.     There  is  no  precedent  whatever!  and  tWe 
IS  no  body  of  law  m  our  American  jurisprudence,  by  which  one  could 
ten  what  was  an  "equitable  composition."    There  has  ^66^^ 
heresy  preached. .  The  fumiy  thing  about  this  is  that\i  Ber^^^^^^^ 
liave  formed  a  union  with  such  interests  as  the  Van  SwerenSerTsts 
Senator  Tobey    What  do  you  think  that  would  produce? 
Mr.  Craven.  It  would  produce  something  purelv  illegitimate 
Senator  Tobey    It  would  be  a  hybrid,  woufd  it  not?  ^  * 

iJjouwhj^'''  '  ^'  '^  '^''''^^  ^^  P'^'^^y  illegitimate.  I  shaU 
Just  as  soon  as  section  77  got  into  action,  the  Van  Swerineen  inter- 
^te,  represented  by  a  very  able  and  admirable  lawyerloS^S^ 
said,  'This  language"-which  I  have  been  discussing Tth  S  ^ 
paragraph  3  on  page  9~"does  not  mean  that  you  hlvlto  proteS 

statute,    and  it  means  that  the  debtor  can  get  together  with  the 
<jredito^,  and  make  any  bargain  with  them  that  he  fan  getThem  to 

Slp^'Vn'/^''  :?^V^^^°,  t^^^^l^^i^e  eights  just  as  far  as  he  can  g^ 
them  to  concede  it;  and  then  he  can  take  that  agreement  and  fo?ce 

hotZ^"  '  '^  '^"  ^^''"^'"'^  ^^  '^'  '''^'''^'  S^  of Lciri^^ 

Senator  Tobey   What  is  the  name  of  that  admirable  lawyer? 

bets  ?or  fu^nn^Tdts'-  ^^"^^'^     ^^  ''  ^  '^^'  ^^^^^  ^^P^  ^^^^ 
<5Henrsf ''''  ^^^'^'''  ^"^  ^''''  °'^*'''  ^^^^  ^^  successfully  represents  this 
.  ,¥^-  Craven.  I  mean,  perhaps,  that  he  disagrees  with  me     But 
&!  Ta\u^  disagrees  with  the  Supreme  Court  of  the  United 
btates,  and  the  Interstate  Commerce  Commission  gave  him  short 

t'^li^^.^T'^^''-'^'^^'  i^^  ^?^^'^^^^  ^^  ^^^  ^^deral  courts,  which 
deal  with  the  provisions  of  section  77B-you  understand  that  77B 
IS  a  compamon  statute  which  is  much  like  section  77,  which  applies 
to  reorgamzations  of  mdustrial  corporations:  In  those  decis^ns  to 
IS  only  one  so  far  as  I  know,  that  would  be  any  way  lend  any  counte- 
fZV^  Mr  BaUard's  view;  and  yet  Mr.  Berle  comes  herra^  hi 
f^«f  ?^  T"^^  ^^\^^  that  kind  of  a  statute:  would  make  it  read 
that  the  plan  is  an  "eqmtable  composition  " 

Tf  ^^^^^i"""  ^^17''''  (presiding).  Pardon  me  just  a  moment,  please. 
If  It  is  agreeable,  we  shall  suspend  at  this  point,  and  shaU  reconvene 
tomorrow  mormng  at  10:30.  icuuuveue 

«.iI^®''^^PT'  ^\}^'^^^^-  ^'*  ^^  adjournment  was  taken  until  to- 
morrow^ Fnday,  May  12,  1939,  at  10:30  a.  m.  in  the  Interstato  Com- 
merce  Committee  room  m  the  Capitol.) 
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FRIDAY,  MAY  12,  1939 

United  States  Senate, 
Committee  on  Interstate  Commerce, 

Wasliington,  D.  C. 

The  committee  met,  pursuant  to  adjournment  on  yesterday,  at 
10:30  a.  m.,  in  the  Capitol,  Senator  Burton  K.  Wheeler  presiding. 

Present:  Senators  Wlieeler  (chairman),  Neely,  Truman,  Tobey,  and 
Shipstead. 

The  Chairman.  The  committee  will  come  to  order.  Mr,  Craven, 
have  you  completed  your  statement? 

Mr.  Craven.  I  have  not,  Mr.  Chairman.  But  Mr.  Barbour  is 
present  and  would  hke  to  be  heard  just  for  a  few  minutes,  and  I  am 
willing  to  step  aside  for  that  purpose. 

The  Chairman.  All  right.    We  will  hear  Mr.  Barbour. 

STATEMENT  OF  A.  B.  BARBOUR,  MANAGER  OF  TRANSPORTATION 
AND  COMMUNICATIONS  DEPARTMENT,  CHAMBER  OF  COM- 
MERCE OF  THE  UNITED  STATES 

Mr.  Barbour.  My  name  is  A.  B.  Barbour.  I  am  manager  of  the 
transportation  and  communications  department  of  the  Chamber  of 
Commerce  of  the  United  States.  I  am  appearing  on  behalf  of  the 
Transportation  Conference  of  1938-39,  that  was  organized  by  the 
chamber  last  summer  and  worked  through  the  fall  and  winter,  and 
has  prepared  recommendations  on  a  number  of  phases  of  the  trans- 
portation problem.  Those  have  been  submitted  in  writing  to  the 
chairman  and  members  of  this  committee,  and  I  wish  simply  to  point 
out  the  recommendation  which  relates  to  the  bill  now  before  the 
committee,  H.  R.  5407.     This  recommendation  reads  as  follows: 

To  facilitate  reorganizations  there  should  be  legislation  to  permit  a  carrier  and 
its  stockholders  and  creditors  to  secure  approval  by  the  Interstate  Commerce 
Commission  of  an  agreed  plan  of  reorganization  which,  when  so  approved,  may  be 
made  promptly  effective  against  small  minority  interests  by  a  bankruptcy  court, 
without  the  appointment  of  a  trustee. 

That,  Mr.  Chairman,  was  formally  placed  on  the  agenda  of  the  con- 
ference, was  submitted  to  all  members  and  maturely  considered,  and 
there  was  I  think  an  entirely  unanimous  agreement  as  to  the  desira- 
bility of  such  a  measure. 

The  Chairman.  Of  course,  the  trouble  is  that  you  speak  in  generali- 
ties. I  can  easily  say  that  I  favor  something,  and  everybody  else  can 
say  they  favor  that  same  thing,  but  when  they  attempt  to  place  it  in 
legislative  form  there  arises  so  many  differences  of  opinion  as  to  how 
it  IS  going  to  be  put  into  operation,  that  you  probably  would  not  recog- 
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nize  It     That  is  the  difficulty  with  these  resolutions  which  the  Cham- 
ber of  Commerce  of  the  United  States  passes 

Mr.  Barbour.  We  fully  recognize  that  it  is 

ihe  Chairman  (continuing).  On  the  face  of  it  it  is  quite  fine  but 

Senator  Tobey   Not  only  as  to  resolutions  adopted  by  the  Chamber 

oSiTtions  ^'"'"^  ®'^*''  ^"*  '^"'^  *'^*'P'«d  by'many  Sed 

The  Chairman.  Yes. 
ww"""  ^""^^^^^  We  fuUy  recognize  the  limitations  on  our  work  but 

vi^  J'/°  T?*  *°  ^'^'^°?  ^-^  y?"  ^  *•»«  considered  agreement  of  a 
venr  representative  group  of  people. 

The  Chairman.  Certainly,  but  that  is  the  difficulty. 

Mr.  Babboub.  I  have  been  in  this  transportation  game  a  long  time 
for  many  years,  and  I  have  never  seen  assembled  as  emert  S 
completely  representative  group  of  business  interests  conTemed^n 
toansportation  as  we  had  m  this  Transportation  Conference.     And 

doS^  ^H^iKMAN.  So  that  they  could,  so  to  speak,  take  their  hair 

oc'.i''-  ^^f  BOUR.  And  they  did  it.  And  while  that  plan  may  not  be 
as  complete  as  some  people  would  Hke  to  have  it,  yet  it  exprelses— 
abJut  it  ^^'''''^''    (interposing).  Yes,   I  heard'  some  repercussions 

thi^ii  ^''w'^r'  ^«f  ,*^e  repercussions  perhaps  related  to  the  point 
that  It  IS  not  as  complete  a  program  as  one  might  wish  to  see,  but  we 

nere  was. simply  that  interests  representing— well,  I  would  like 
coTfSen:e,'Sd— "^^  '^'^  ^'''-  ^bippers Vedo^inatld  in  that 

The  Chairman  (interposing).  What  kind  of  shippers? 

Mr  Barbour.  Shippers'  representatives.     They  had  present  renre- 

I^dSTalTaffi^^^  ^^  ^^Pr^'   ^  mean  re'Snd 

wArA  nffi!  I^affif,  League.  They  were  there  as  individuals  but  they 
ZX  nf  fi^'i  ""^  *^^  leaf  ^  eand  know  the  policies,  purposes,  and  attT 
tude  of  the  league,  and  what  the  league  approved  The  same  mav 
be  said  with  regard  to  the  regional  advisoly  boards.  A^d  theT! 
think  we  had  25  or  30  out  of  a  total  conference  of  70,  of  men  repre- 
senting commodity  1  nes,  such  as  coal,  timber  diygoods,  and  so  oT  of 
the  different  kinds  of  commodities.  ' 

vlt^A^^l^'^'^'ll  The  trouble  ;.ith  the  Chamber  of  Commerce  of  the 

iTlSe^lZIL'&i^i'  ^^^^  ^^P^^^^^^'  -^  ^-  -  ^-  talkin. 

Mr.  Balbour.  Well,  Senator  Wheeler,  we   are   so   totally  non- 

*'''w/~'m"^^^'^^^^^      ^  ^^  ^^^  understand  that  allusion. ^     '''' 

Senator  Neely.  Have  you  any  evidence  of  that*? 

Mr.  Barbour.  Of  what? 

Senator  Neely    Evidence  that  you  are  nonpoUtical. 

Mr.  Barbour.  We,  I  think  the  burden  of  proof  is  on  the  other  side 

The  Chairman.  All  nght.     We  will  let  it  go  at  that     You  m^^^^ 
proceed  with  your  statement.  ^ 
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Mr.  Barbour.  In  addition  to  shippers  we  had  present  representa- 
tives of  railroads,  of  motor  transport,  of  water  transport,  of  air 
transport,  of  investors.  Mr.  Craven  was  very  active  in  this  confer- 
ence, and  I  understand  he  is  now  here  on  the  stand  and  I  am  simply  an 
interloper  for  the  moment;  and  we  also  had  present  economists, 
and  those  people  worked  very  earnestly  and  very  seriously,  and  I 
think  they  were  unanimous  in  the  feeling  that  legislation  of  this  sort 
ought  to  be  enacted  into  law,  and  of  course  we  are  very  pleased  to 
know  that  it  is  in  such  good  hands  up  here  on  the  Hill. 

The  Chairman.  We  thank  you. 

Mr.  Barbour.  I  want  to  say  that  we  did  not  attempt  to  pass 
upon  the  details  of  the  bill,  of  course,  for  we  did  not  have  it  before  us. 

I  thank  you. 

(Thereupon  Mr.  Barbour  left  the  committee  table.) 

The  Chairman.  Mr.  Craven,  how  much  time  do  j^ou  want  to  take 
to  finish  your  statement? 

Mr.  Craven.  Senator  Wheeler,  I  just  got  well  started  yesterday.  I 
have  no  desire  to  use  up  more  time  than  is  necessary,  and  think  I  can 
get  through  in  half  an  hour.     At  least  I  will  make  every  effort  to  do  so. 

The  Chairman.  You  may  proceed. 

STATEMENT  OF  LESLIE  CRAVEN,  OF  MILLER,  OWEN,  OTIS  AND 
BAILLY,  15  BROAD  STREET,  NEW  YORK  CITY,  REPRESENTING 
THE  RAILWAY  SECURITY  OWNERS  ASSOCIATION— Resumed 

Mr.  Craven.  I  would  like  to  repeat  a  little  bit  in  order  to  give 
you 

The  Chairman  (interposing).  Do  not  repeat. 

Mr.  Craven.  Well,  I  at  least  want  you  to  know  where  we  stand. 

The  Chairman.  All  right. 

Mr.  Craven.  That  is  all  I  will  attempt  to  do. 

The  Chairman.  If  it  is  the  expectation  to  get  this  bill  through 
Congress  in  some  form  we  cannot  continue  these  hearings  very  long. 

Mr.  Craven.  I  shall  not  delay  you  long,  I  promise  you  that.  What 
I  was  saying  yesterday  was  this:  That  as  we  diagnosed  this  bill  it  was 
not  as  it  was  diagnosed  by  Mr.  Berle  and  others,  and  if 

The  Chairman  (interposing).  Will  you  please  speak  a  little  louder. 
It  is  wearing  on  the  committee  to  try  to  concentrate  when  you  speak 
so  low. 

Mr.  Craven.  I  started  to  say  if  w^e  had  diagnosed  this  bill  the  way 
it  is  diagnosed  by  Mr.  Berle,  and  some  others,  we  of  course  would  not 
favor  it. 

The  Chairman.  Wlien  you  say  *Ve",  to  whom  do  you  refer? 

Mr.  Craven.  I  am  speaking,  as  I  think  I  made  clear  yesterday,  for 
the  Railroad  Security  Owners  Association,  which  is  an  association  of 
the  savings  banks  and  insurance  companies.  You  will  remember, 
perhaps,  that  I  represented  them  when  I  appeared  before  you  on  S. 
1869.  The  views  I  am  stating  are  not  merely  my  personal  views.  I 
am  doing  the  best  I  can  to  express  their  views,  and 

The  Chairman  (interposing).  You  mean  to  express  the  views  of 
your  client. 

Mr.  Craven.  Yes,  sir;  although  everything  I  say  I  believe  myself. 
Let  me  say  that  I  would  not  attempt  to  tell  you  anything  I  do  not 
believe  myself. 


90 


AMEND  THE  BANKKUPTCY  ACT 


The  Chairman.  All  right. 

Mr.  Craven.  Do  you  doubt  that,  Senator  Neely? 

Senator  Neely.  I  could  not  repress  a  smUe  when  you  made  that 
statement  Because  you  are  the  first  successful  lawyer  I  have  ever 
known  who  hnuted  his  argument  to  the  facts  which  he  personX 

^Z^if. ^^•r'^.^v.^'i^"'^;  regardless  of  the  demands  of  hTcUenf 
or  the  necessity  of  the  chent's  case.  ^-uout, 

sentiS  yo^  cUen  J**"  "'  ''PP*"'^*^^  "«"  "^'"^^  '^^  -"^  -pre- 

Mr.  Craven.  We  do  the  best  we  can. 

The  Chairman.  You  may  proceed  with  your  statement. 

Mr.  Craven   Now,  we  are  in  favor  of  sound  reoreanizations  •  that 
It  IS  perfectly  dear  is  to  our  benefit.    As  I  said  on  y^terday— 1 

The  Chairman  (mterposmg).  WeU,  aUI  cansayis  thatyour  orean- 
izafaon  has  approved  a  tremendous  number  which  proved  iWou^d 

Mr.  Craven.  Do  you  mean  under  the  present  law? 

The  Chairman.  Yes. 

Mr.  Craven.  Well,  I  cannot  agree 

TTie  Chairman  (continuing).  Or  I  mean  under  past  laws 

Mr.  Craven.  I  cannot  go  into  all  of  the  details,  but 

Ihe  Chairman  (interposing).  What  I  am  trying  to  say  is  this-  You 
represent  msurance  companies  and  savings  banks,  and  in  the  past  thev 
have  proposed  many  raiboad  reorganizations  plans  which  tW  il? 
were  sound  and  woidd  cure  aU  ills,  and  yet  ui  a  couple  of  yeare^  and 
sometimes  mside  of  6  months,  die  reorganizations  proved  afumon 
as  it  was  possible  for  them  to  be.  uuwuuu 

Mr.  Craven.  Well,  now,  there  is  a  lot  to  be  said  about  that  but  I 

am  not  gomg  to  say  it.    At  the  same  time uui,  mai  out  i 

The  Chairman  (interposing).  Well,  it  is  true,  is  it  not? 
Mr.  Craven.  No,  sir;  it  is  not  true. 

In  itP.^^^^'^^^P'^  y°"  Kuhn,  Loeb  &  Co.  and  some  other  bankers 
in  the  case  of  the  Missouri  Pacific  propose  a  plan,  and  did  not  some  of 
the  msurance  companies  you  represent  propose  a  plan,  and  then  were 
they  not  withdrawn,  or  did  they  not  prove  unsoi!md?  And  was  not 
that  the  case  when  you  come  to  the  St.  Paul  RaUroad?  Has  not  vour 
f^vKsZd?^        ""  *  °'^''''  "^  reorganizations  that  afterS 

The  CHl^N^^Yr  °""  ^""^^^  '"'''  ***  '^  P"*  ^^*^'y' 

Ka^f"""  •^^'^y^"-  I  *°»  not  going  to  defend  all  the  action  of  savings 
banks  and  insurance  companies  meverything  they  have  nroDosed  m 
some  of  the  d^cult  times  we  have  paied  through.    WhaT5  meant 
to  say  when  I  contradicted  you  quite  flatly  a  mLute  ago  waTE 
That  the  insurance  companies  and  others  who  have  put  ffm^cTDlans 
under  section  77,  which  plans  had  to  be  changed,  put  them  forward 
you  must  remember,  when  times  were  so  uncertain,  and  whercon- 
dtion  afterward  changed  materiaUy.    For  examp  e,  we  pronosed 
plans  that  did  not  contemplate  or  expect  the  1938  dip  i^  elmi^S^and 
when  that  dip  m  eanungs  came,  of  course  those  plans  w^t  S^'t  th» 
windoj^I  mean,  had  to  be  revised.    So  it  is  not  a^  simple  m  it tt 
It  18  difficult  to  forecast  changing  conditions. 
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What  I  was  going  to  say  was:  We  are,  of  course,  in  favor  of  sound 
reorganizations,  and  we  are  not  in  favor  of  this  bill  if  it  is  to  be- 
regarded  as  a  bill  whereby  there  may  be  established  a  moratorium 
which  will  be  an  escape  from  sound  reorganizations.  We  do  not  under- 
stand that 

Senator  Shipstead  (interposing).  Are  you  going  to  explain  what 
you  consider  to  be  sound  reorganizations? 

Mr.  Craven.  I  could. 

Senator  Shipstead.  I  wish  you  would  do  so  in  your  own  time.  I 
should  like  to  have  your  views  on  that  subject,  but  go  ahead  with 
your  statement. 

Mr.  Craven.  All  right.     I  will  come  back  to  that. 

Senator  Shipstead.  Thank  you. 

Mr.  Craven.  Now,  as  we  understand  this  bill,  Senator  Wheeler^ 
it  is  a  bill  of  distinctly  limited  application,  and  is  not  of  the  broad 
scope  which  Mr.  Berle  gives  it  and  which  it  is  given,  I  mean  by  inter- 
pretation, by 

The  Chairman  (interposing).  Why  not? 

Mr.  Craven.  Now,  let  me  explain  it- 


/    — X 

The  Chairman  (interposing).  But  you  seem  to  take  so  long  to  come- 
to  the  point. 

Mr.  Craven.  I  will  come  directly  to  the  point  a  lot  faster  if  you 
will  let  me  do  it. 

The  Chairman.  I  have  tried  to  let  you  do  it. 

Mr.  Craven.  I  only  started  my  statement  shortly  before  adjourn- 
ment yesterday.  But  I  will  explain  it  briefly  if  you  will  give  me  an 
opportunity,  for  it  is  a  perfectly  simple  proposition. 

The  Chairman.  All  right.     Go  ahead  and  explain  it. 

Mr.  Craven.  I  was  attempting  to  say  that  we  regard  this  bill  as 
of  distinctly  limited  scope.  It  is  not  intended  as  a  substitute  for  sec- 
tion 77.  It  could  not  be  used  as  such  a  substitute.  It  was  not  so 
designed.     If  you  will  read  the  report 

The  Chairman  (interposing).  Who  designed  it,  or  who  drafted  the 

bni? 

Mr.  Craven.  How  is  that? 

The  Chairman.  I  say,  who  drafted  the  bill?    Did  you  draft  it? 

Mr.  Craven.  No  ;  I  did  not  draft  the  bill. 

The  Chairman.  Do  you  know  who  did  draft  the  bill?  You  are 
talking  about  the  people  who  drafted  the  bill,  and  I  want  to  know  who 
did  draft  it. 

Mr.  Craven.  As  I  understand  it,  the  first  time  that  the  proposal 
was  suggested  was  in  a  letter  of  Mr.  Bruere,  of  the  Bowery  Savings 
Bank,  commenting  upon  the  report  of  the  Committee  of  Three  a 
year  ago  At  least,  this  was  the  first  time  I  saw  the  idea  deevloped. 
The  idea  had  its  genesis  in  the  municipal  bankruptcy  law.  The 
next  time  I  saw  it  developed  was  a  draft  prepared  by  Colonel  Ander- 
son, who  sits  at  my  right.  We  are  not  the  proponents  of  the  bill  at 
all.     Colonel  Anderson  can  explain  that  perhaps  better  than  I. 

Now,  the  report  of  the  subcommittee  of  the  bankruptcy  committee 
of  the  House  Judiciary  Committee  says  that  this  bill  is  not  intended 
as  an  amendment  of,  or  a  substitute  for,  section  77  of  the  Bankruptcy 
Act.  That  is  to  be  foune  on  page  3  of  the  report  of  that  committee, 
which  was  put  out  when  H.  R.  5407  was  reported  to  the  House. 
And  that  report,  on  its  very  first  page,  made  clear  that  this  is  intended 
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for  a  certain  type  of  carriers;  that  is,  those  railroads  which  do  not 
need  radical  reorganization.     Now,  this  is  not  an  attempt  to  avofd 

STe^rd^sTu^h^  "  ^"'  ^  ^^'^^^^^^^  '^'  ^^^^-^ ''  -^  --^^ 

fKo^?'^r^"'^'''w  ""  (interposing).  Let  me  say  this  to  you  in  response  to 

^t  fi""^"^  ^'"''•''''^  ""^^^^  ^^^^  ^^^^  '^  ^^^^7  "^  bankruptcy  caUed 
on  me  this  morning  and  urged  that  tliis  bill  be  enacted  into  law 
because  he  felt  if  this  bill  were  passed  he  could  take  this  road  out  o^ 
bankruptcy  and  adopt  this  process.  You  are  arguuig  that  that  is 
not  the  purpose  of  this  biU.  I  say  that  under  thi?  bill^  regardless  o 
what  you  say  about  it,  they  can  attempt  it,  and  that  is  what  thev 
are  gpmg  to  tiy  to  do,  and  m  my  judgment 'if  it  is  enacted  into  law 

linAw  ^f  •  ^'''l'^'?  ^f\.  •^'''t  ^^^.  ^"^^^  ^^  y^^  ^^"t  to  along  the 
line  that  it  is  not  intended  m  the  mmds  of  those  who  drafted  it  that 

It  shou  d  have  such  effect,  but  the  biU  was  drafted,  as  you  know  or 
should  know,  m  one  of  the  biggest  law  firms  in  the  city  of  New  York 
and  who  represent  Kuhn,  Loeb  &  Co.  j  >v  xuik, 

Mr.  Craven.  I  do  not  know  that. 

of  riit^J!lt'?'T;i.'^i'?^.?''-  «5^1y.represent  one  railroad  but  a  number 
oi  railroads,  and  that  is  their  busmess. 

Mr.  Craven.  I  do  not  understand  that  it  was  drawn  by  Mr.  Swaine, 
Of  Cravath,  de  Gersdorff,  Swaine  &  Wood. 

The  Chairman    You  say  you  do  not  understand  that  thev  drafted  it? 

cowi;-  .  ''^''-  J^""^  f''\x4  understand  that  they  did  not.  Let  me 
sav  this  to  you.  Senator  Wheeler,  that  I  can  demonstrate  to  you  the 

fnr  flfn?!''  •  'r^.'^  '^^  '"^^^'^^  ^^^^'^  ^y  yo^-  Now,  the  reason 
for  that  is  simple;  it  is  impossible  to  have  that  broad  use  of  it  for  this 

reason:  In  the  first  place,  it  is  made  abundantly  clear  in  this  biU,  in 
the  section  which  provides  for  the  standard  by  which  the  plan  is  to 
be  tested,  on  page  9,  paragraph  3,  that  the  plan  has  got  to  conform  to 

^f*"?f*P  ^®  of  tne  Boyd  case.    And  that  could  not  be  done  if 

«  nl«n  ff  fV'''?''f  (interposing).  Oh   now,  you  do  not  have  to  submit 
a  plan  to  the  Interstate  Commerce  Commission  at  all.     The  I  C  C 
^as  said  that  it  does  not  have  to  pass  upon  a  plan,  but  simply  upon  "the 
question  of  issuance  of  securities.     Mr.  Eastman  says:     ^^    ^       ^ 

ranroS^rm^fninl^  '*  '^*I!^  *''*^"*  ?f  *^^  ^^"  *^  «*^«*^«n  ^^^tual  moratoriums  for 
Derm^n^vmpn?f  nf'T^J''^  T  ^"*  '^^-  ^.  ^^*  ^^^^^  d^'^ts,  or  in  other  words  to 
permit  pa>ments  of  mterest  or  prmcipal  to  be  postponed  for  a  time  without  in 

c^n  be^fut?  fi^f  ^1'"^  or  modifying  the  right  to  Sltii^ate  collection  Such  a  plan 
can  be  justified  onlv^  on  the  theory  that  the  railroad  company  is  passing  throueh 

dateX'f  7et?,rnfn  V  ^r  "^'^"^^^  7-^''^  ^^^"  ^^  succe^edf  at  no  verVd  sTalt 
nothin/will  hpil.^  high  or  comparatively  high  earnings,  for  unless  this  happens 

it  finZy  arrivL^^^      ^^  ^""'^P*  ^"^  ^^^^^  *^^  ^""^  "^^^  ^^^  ^^^^  '^  worse  when 

mitl*  E^^fY""-  f^'^l  ^  ^""^^  contmue  the  point  I  was  attempting  to 
make,  and  then  I  will  come  to  that? 

The  Chairman.  All  right. 

fl.^f^iPfYf.''-  ^^J^^  "^^^^  ^^-  Cihairman,  are  you  going  to  put 
that  whole  letter  m  the  record? 
The  Chairman.  I  expect  to  do  so. 

fLafLf?'''^Y\  ^  *^nk  it  would  be  weU,  because  there  are  things  in 
that  letter  which  are  significant.  ^^ 

The  Chairman.  You  may  proceed  with  your  statement. 
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Mr.  Craven.  Now,  Senator  Wheeler,  the  point  I  was  making  was 
this:  This  bill  could  not  be  used  for  the  purpose  of  a  railroad  which 
ought  to  have  drastic  reorganization 

The  Chairman  (interposing).  Why  not? 

Mr.  Craven.  I  am  trying  to  tell  you. 

The  Chairman.  You  are  saying  that,  but  you  do  not  get  down  to 
the  point. 

Mr.  Craven.  You  are  interrupting  me  while  I  am  attempting  to  do 
the  best  I  can  to  explain  it,  and  I  know  it  is  so  because  the  fact  is 
plainly  established.  The  reason  is  this:  As  this  report  of  the  com- 
mittee says — and  I  am  now  referring  to  the  report  of  the  House 
Judiciary  Committee — it  is  not  contemplated  that  any  plan  of 
adjustment  could  be  approved  by  a  court  for  railroad  companies 
where  the  continued  participation  of  stockholders  in  the  company 
could  be  maintained  only  at  the  sacrifice  of  substantive  rights  of 
creditors. 

The  Chairman.  All  right;  now  as  to  that,  you  are  a  lawyer,  and  you 
know  the  report  does  not  necessarily  mean  any  thing,  not  any  more 
than  what  was  said  on  the  floor  of  the  House. 

Mr.  Craven.  My  dear  sir,  I  will  say  this  to  you,  that  we  would  not 
have  supported  this  bill  had  the  substantive  rights  of  creditors  not 
received  that  protection,  and  had  the  House  Judiciary  Committee  not 
declared  its  intent,  that  the  plan  should  be  so  governed. 

The  Chairman.  What  the  committee  report  of  the  House  says 
does  not  mean  a  thing.  You  as  a  lawyer  ought  to  know  that.  What 
is  the  use  of  coming  here  and  arguing  to  me  what  the  report  of  the 
House  committee  says  about  it,  or  what  some  Representative  says 
about  it  on  the  floor  of  the  House?  Here  is  what  Representative 
Chandler  said: 

I  think  it  may  ba  possible  and  quite  probable  that  many  railroads  now  in  court 
in  one  way  or  another  may  be  able  to  work  out  their  problems  and  then  seek  relief 
under  this  bill  if  enacted  into  law.  I  have  the  feeling  that  this  bill's  usefulness  will 
expand  with  experience  under  it. 

And  he  makes  similar  statement  further  on. 

Mr.  Craven.  That  statement  is  in  no  manner  contradictory  of 
what  I  have  been  saying. 

The  Chairman.  Well,  if  it  is  not  I  would  not  be  for  the  bill.  If  that 
is  your  idea  of  what  can  be  done  under  the  bill,  then  the  bill  will 
never  pass  in  that  form  if  I  can  help  it. 

Mr.  Craven.  What  do  you  mean  by  "my  idea  of  the  bill"? 

The  Chairman.  What  is  the  use  of  taking  up  the  time  of  the  com- 
mittee by  reading  that  report?  We  want  you  as  a  lawyer  to  take  this 
bill  and  point  out  the  provisions  which  say  that  you  cannot  do  so. 

Mr.  Craven.  I  am  coining  to  that. 

The  Chairman.  There  is  no  use  of  wasting  the  time  of  the  com- 
mittee going  round  Robin  Hood's  bam  and  telling  us  what  is  said  in 
the  report  of  that  committee.  We  can  read  that  report  for  ourselves 
and  will  do  so. 

Mr.  Craven.  All  right;  I  give  you  full  credit.  But  I  am  calling 
your  attention  to  the  essential  provisions  of  the  bill,  and  under  which 
the  rights  of  the  creditors  are  protected,  and  under  which  the  broad 
use  of  this  bill  which  you  condemn  would  be  absolutely  impossible. 
If  that  had  not  been  the  provision  of  this  bill,  if  the  bill  could  be  used 
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to  avoid  the  reorganization  which  vou  and  T  know  «,.„i.*  *„ 

we  would  not  hare  favored  the  bill  ^^*  *°  "*'•'"'' 

re<L%>H?o1,*  to  thf  righ  W  e\l  Xl^'ofcre^^/o^  ^J^^P^Wic  interest,  affords  due 
criminate  unfairly  in  favor  of  anv  pf^f «f  ,f.  H?t     ^""^  stockholders,  does  not  dis- 

hoUe'rs? "'""'"■  "''  '"  *"  "»'  !»»'•«'•  J»»  ""i  the  .Met 
Mr.  Chavin.  The  Supreme  Court  has  so  held 

Tki  S""^"-  "'>;«<"  «n  inurely  dUterent  hill, 
the  bm'"-  ^'  '"'■  "•'"  "'"  •■"''*  ««"nt  previaon.  i. 
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Mr.  Craven.  Well,  I  was  shown  that  letter  by  a  reporter,  here, 
yesterday;  I  think  it  was  not  any  breach  of  confidence.  It  was 
passed  around  the  room,  although  it  was  not  in  the  record. 

The  Chairman.  It  was  no  breach  of  confidence;  of  course  not. 

Mr.  Craven.  I  wanted  to  make  it  clear  that  I  did  not  intend  it  ta 
be  such. 

You  will  note  that  Mr.  Eastman  says  in  that  letter  that  it  ought  ta 
be  made  abundantly  plain,  if  it  is  not  already  plain,  that  the  Com- 
mission when  it  passes  on  these  adjustments  or  modifications  must 
pass  on  whether  the  plan  itself  is  compatible  with  the  public  interest. 
Now,  he  had  already  directed  that  point  to  the  attention  of  the  House 
Judiciary  Committee;  and  it  is  a  point  with  which  we  agree  abund- 
antly. In  fact,  we  agree  with  Mr.  Berle's  suggestion  that  that  lan- 
guage should  be  further  amended  so  that  the  Commission  would  be 
required  to  find  that  the  plan  itself  is  compatible  with  the  public 
interest. 

The  Chairman.  You  say  that  you  agree  that  the  Commission 
should  find  that  the  plan  should  be  compatible  with  the  public  interest? 

Mr.  Craven.  Let  me  explain  that:  The  answer  is  "yes,"  if  there 
is  any  doubt  about  it,  on  the  face  of  the  present  language.  \\Tien 
that  language  was  amended  by  the  House  Judiciary  Committee,  in 
executive  session  after  hearings  and  after  receiving  the  protest  of  Mr. 
Eastman — which  you  will  find  printed  in  the  hearings  of  the  House 
Judiciary  Committee — it  was  made  to  read  that  the  Commission — I 
am  now  reading  on  page  4,  line  9 

The  Chairman.  Yes. 

Mr.  Craven.  Should  make  an — 

order  of  the  Commission  to  include  also  a  specific  finding  that  such  proposed 
issuance  or  modification  of  securities  is  in  the  public  interest. 

The  Chairman.  Yes. 

Mr.  Craven.  Now,  we  do  not  see  how  the  Commission — and  if  we 
are  wrong,  the  act  should  be  amended — we  do  not  see  how  the  Com- 
mission could  approve  a  proposed  issuance  or  modification  of  securities 
as  being  in  the  public  interest  unless  it  also  approved  the  plan  as  being^ 
in  the  public  interest.  Consequently  we  thought  that  language  was 
adequate. 

The  Chairman.  Here  is  what  Mr.  Eastman  says  about  it.  I  think 
there  is  some  question  about  it;  I  think  there  is  a  serious  question 
about  it. 

He  said  [reading]: 

We  are  uncertain  whether  these  modifications  of  the  original  language  of 
H.  R.  3704  were  made  to  meet  the  recommendation,  above  quoted,  in  our  report  ta 
the  House  committee  that  "if  the  Congress  desires  this  Commission,  in  passing  upon 
the  issuance  of  securities  under  legislation  such  as  it  proposed  in  H.  R.  3704,  to  go 
thoroughly  into  the  basic  merits  of  the  plan  of  adjustment,  this  intent  should  be 
made  clear  and  specific  in  the  language  of  the  bill."  On  this  point  our  opinion  ia 
divided.  One  view  is  that  the  specific  findings  which  we  would  be  required  to- 
make  under  H.  R.  5407  differ  so  little  from  those  which  are  now  specified  in  sec- 
tion 20  (a)  that  they  would  not  enlarge  or  change  our  authority  and  duty.  The 
other  view  is  that  the  provision  for  such  specific  findings  manifestly  is  intended  to 
effect  a  change  and  by  its  emphasis  on  the  "pubHc  interest"  and  the  service  of  the 
railroad  corporation  to  the  public  does  make  it  necessary  for  the  Commission  to 
go  thoroughly  into  the  basic  merits  of  plans  of  adjustment.  This  difference  of 
opinion,  however,  indicates  that  the  intent  is  still  in  need  of  clarification. 

Mr.  Craven.  Well,  there  can  be  no  quarrel  about  that,  1  think. 
Senator  Wheeler. 
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The  Chairman.  All  right 

mouth  to  say  that^hf^raVliVthfe^^  "?  anybody's 

lot  of  bedraggled    ton  hp«v^  r^of     "*,.  l  '-omnussion's  allomng  a 

amendment.  P^smg;.   well,  you  and  I  are  agreed  on  the 

The  Chairman.  All  right. 

Mr'  Cra vE^  T  J^^^^^  ^  T  Tk*  f  •'".  ^^^*  ^  «^^^^  ^'^  Mr.  Berle. 
fu       ir     y^-  T^®  ^^ason  for  that  IS  It  seems  that  Mr  Berle  hflHnnf 

liZt^:^'^''  r^^\^"  ^^^  ^^^^'  ^^^^  ^«  ^««d  that  language  because 

in  the  first  place  there  are  no  composition  principles  which  neSfn 

the  settlement  of,  and  rights  with  reference  to,  any  l^d  of  ck^^^^ 

are  other  than  unsecured  claims.    In  other  wTr^^  the  c^CoSoS 

pnncipl^  have  had  no  application,  in  the  past  ToVlaw  t7anf  r^ 

oET^^'^T  o^  adjustments  or  creditors' rights,  involv W  Lnds  or 

m^K  ^^!^.u^fT'  ^^^^  ^^«^  entirely  to  ^Ici^^^ cr^di^^^ 

When  he  put  that  language  in  there,  to  the  eflPect^atTsLSd  b^^n 

eqmtable  composition,  he  was  using  language  for  which  there  wonM 

be  no  criterion  whatever  in  the  lawf  because^L  tW^^^^ 

tions  have  had  nothmg  whatever  to  do  with  secured  bter^ts^ 
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I  do  not  think  I  shall  stop,  Senator  Wheeler,  to  read  from  Mr. 
Finletter's  Principles  of  Corporate  Reorganization,  where  that  matter 
is  stated,  citing  cases,  other  than  to  refer  to  page  25  of  his  book,  as 
follows — Composition : 

*  *  *  is  only  a  short  cut  to  liquidation  whereby  the  creditors  will  get  by  the 
terms  of  composition  substantially  what  they  would  have  gotten  had  the  bank- 
rupt's estate  been  reduced  to  cash  and  distributed  among  them.  A  composition 
which  does  not  give  to  the  creditors  about  the  same  value  as  they  would  have 
received  on  an  orthodox  liquidation  will  not  be  confirmed  by  the  court.  The 
right  of  the  bankrupt  to  offer  terms  of  settlement  consisting  of  his  own  promises 
to  pay — 

and  at  this  point  there  is  a  footnote  as  follows: 

In  re  Reiman  (20  Fed.  Cas.  490  (S.  D.  N.  Y.,  1874),  affirmed  20  Fed.  Cas.  500 
(C.  C.  S.  D.  N.  Y.,  1875).  In  Kinkead  v.  /.  Bacon  &  Sons  (230  Fed.  362,  366 
(C.  C.  A.  6th,  1916),  certiorari  denied  241  U.  S.  680,  36  Sup.  Ct.  728,  60  L.  Ed. 
1234  (1916)  ),  the  court  said  that  the  "  'consideration'  *  *  *  may  or  may 
not  be  cash.  A  bankrupt  usually  does  not  have  enough  ready  money  of  his  own 
to  carry  out  a  composition.  The  'consideration  to  be  paid'  may  be  the  bankrupt's 
notes,  secured  or  even  wholly  unsecured,  or  his  mere  promise  to  pay  in  the  future 
a  given  amount." 

Then  the  text  continues  as  follows: 

did  create  the  practical  possibility  of  using  the  composition  as  a  method  of  re- 
habilitation, but  even  from  this  practical  aspect  the  composition  device  is,  in  the 
main,  useless  for  reorganization  purposes.  At  the  outset  it  suffered  from  the  20- 
year  hiatus  in  bankruptcy  legislation  in  the  last  quarter  of  the  nineteenth  century. 
The  composition  died  with  the  rest  of  bankruptcv  in  the  repealer  of  1878,  not  to 
be  revived  until  the  financial  collapse  of  1893  resulted  in  the  present  Bankruptcy 
Act  of  1898.  In  this  20-year  interval  the  equity  receivership  had  developed  into 
the  standard  medium  for  the  reorganization  of  large  companies  and  was  firmly 
established  as  such  when  the  composition  section  again  appeared  on  the  statute 
books.  More  important,  however,  was  the  inherent  incapacitv  of  a  composition 
to  effect  a  reorganization  of  a  complicated  business  enterprise  because  of  the 
fundamental  character  of  the  composition  procedure  as  a  liquidation  method. 
Only  unsecured  creditors  are  included  within  its  provisions,  a  limitation  which 
alone  would  be  suflScient  to  bar  its  use  in  the  great  majority  of  reorganizations. 
The  fact  that  the  offer  of  composition  may  be  made  only  by  the  bankrupt  and  the 
doubt  which  exists  as  to  whether  the  terms  of  composition  may  include  stock  as 
well  as  bonds  or  notes — 

And  here  there  is  this  further  footnote  and  citation  of  cases: 

See  Rosenberg,  Reorganization— The  Next  Step,  22  Columbia  Law  Review  14 
(1922).  (Note:  The  Legislative  Basis  of  Corporate  Reorganization,  80  University 
of  Pennsylvania  Law  Review  579,  585  (1932).)  The  doubt  arises  from  the  provi- 
sion of  section  12  (b)  (3,  F.  C.  A.,  title  11,  30)  of  the  Bankruptcy  Act  (see  appendix) 
that  before  the  confirmation  of  a  composition  "the  consideration  to  be  paid  by  the 
bankrupt  to  his  creditors,  and  the  money  necessary  to  pay  all  debts  which  "have 
priority  and  the  cost  of  the  proceedings,  have  been  deposited  in  such  place  as 
shall  be  designated  by  and  subject  to  the  order  of  the  judge." 

The  cases  sometimes  cited  against  the  power  to  include  stock  in  an  offer  of 
composition  are:  In  re  Northampton  Portland  Cement  Co.  (185  Fed.  542  (E  D 
Pa.,  1911));  In  re  Prudential  Outfitting  Co.  (250  Fed.  504  (S.  D.  N.  Y.,  1918)); 
and /n  re  J.  B.  &  J.  M.  Cornell  Co.  (186  Fed.  859  (S.  D.  N.  Y.,  1911)).  None 
of  these  cases,  however,  directly  involved  the  question.  In  the  Northampton 
case  a  large  majority  of  the  creditors  proposed  to  purchase  the  assets  of  the  es- 
tate from  the  receiver  and  to  transfer  them  to  a  new  corporation  in  the  securities 
of  which  the  purchase  price  was  to  be  paid.  Authority  for  this  arrangement  was 
sought  m  section  27  of  the  Bankruptcy  Act  (3,  F.  C.  A.,  title  11,  50)  (see  ap- 
pendix), giving  the  trustee  authority  to  "compromise  anv  controversy  arising  in 
the  administration  of  the  estate  upon  such  terms  as  he  may  deem  for  the  best 
interests  of  the  estate."  As  the  court  pointed  out,  this  section  is  directed  only 
at  disputes  in  the  settling  of  claims  by  and  against  the  estate  and  was  not  au- 
v.^^^^1  u^^  *^®  proposed  sale.  In  rejecting  the  proposal,  the  court  said  that  "it 
Should  be  repeated  that  the  proposed  plan  is  not  an  offer  of  composition"  (185 
I'ed.  at  543)     *     *     *,     The  Prudential  case  arose  on  a  motion  to  set  aside  a 
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the  preferred  stock  of  which  In^^^^^^^  i!"  ^  ^S^  corporation,  with 

Although  the  arrangement  wis  executed  In Jfh  ^  ^^  ^^^^  ^"  ^""'  P*^  ^^^  P^^- 
priority  claims  in  cafh  in  accordance  wi?h  fT.J^^  ""T-  ^^'^Pany  had  paid  off 

as  not  being  a  bid.     Although  freonenffv^.^L  new  company,  was  rejected 

this  case  is  also  not  in  pff  for  it  Zs  noJ  ?nli^^^^^^  authority  on  compositions, 
sale  must  be  in  cash  that  The  same  thfnAnnn.   7  from  the  fact  that  a  bid  at  a 
.    As  against  these  cases   InreWoldend  033  Fed''  ''.0.''^^  ^  composition, 
jected  a  composition  under  wWch  thf credit  or,  ^v^/m^     ^^'  ^'  ^;  ^''  ^^^4))  ^e- 
a  new  corporation,  not  because  the  con ^fn.^  "^"^  ""^^'^''^^  preferred  shares  in 

applicable  local  law  the  rSt  of  thpZ. !*"''',  J^'t^^^  ^"t  "^e^a^se  under 

them  t.  liability  ^or  tLTJTt    of ^^w'c™  f -P^-^ 

Co.  V.  Merchants'  Refrigerating  Co.  (le^Fed  To8  rP  P  W  n 'V^''?n&''^^^ 
propriety  of  the  use  of  shares  in  a  comoositfon  nnHpl  «oii-  \  ?'  ^*''  ^^^^>^'  *^e 
tioned,  and  in  Kinkead  v.  /.  Bacon  TK^OFpH  Ifo^'l^^^^^A  ^^*  ^^«"  ^^^S" 
certiorari  denied,  241  U.  S  60^36  Sun Tf  7?/ftn  t^%^^^?oI^-  P'  A'  ^^h,  1916), 
said  that  "it  is  comnaon  knowleLe  t^^^  ^^'  ^^^t  ^^^^^^'  ^^e  court 

%esn;?f  ^  ^7".^^^  ''  '"c^  o^'fecuri^^^^^^^  ,contemplate 

as?o1K  leX'^nr^^^^^^  b^e  recognized  tha^\S^^^  doubt 

is  made  in\.ection   12  between^  t^^^^  It  is  true  that  a  distinction 

creditors  and  the -moW'n^^^^^^^  to  the  general 

expenses.     But  whether^he  S  ^'conSra^^^ 

stock  as  well  as  promises  to  pa^  i^  qiSonahlP      Thf  p  ^  ^"^^^^e 

recognizes  in  section  14  (c)  (3  F  r  f  f  ?+u  1 1  qoB®  Bankruptcy  Act  expressly 
to  pay  may  be  part  of  tL  consideratio^Vnt  l  «f  V  ^^]  Jl^!u^PP^"^^^  *hat  promises 
position  shall  dischar^  the  bank^^^^  «if  h  *S  *^?k  the  confirmation  of  a  com- 

paid  bv  the  terms  of  the  conQDosit^nn  T^  ^^^^^  ""^u^^  *^^"  *hose  agreed  to  be 
^consideration'MncludL  ToT  F^irfW^Th''  ''''  «"cV°iP"^«*''«"  ^^at  the  term 
(before  the.1933  and    934  amendml^^^^^^^  the  Bankruptcy  Act 

dation  of  the  propertierof  X  dS  an  nhi.^f  I*  T-  ^"*^",^ed  to  effect  a  hqui- 
the  issuance  to  the  creditor,  of  preferred  ortn^l^'n '^^  't  '''t^"/  inconsistent  with 
postpone  their  right  to  receivl  Tj^^tZT^^^^^^^^  t^ot'eirS'^'^^^^^^'^' 
Following:  that,  the  text  concludes  the  paragraph  ^-ith  these  words- 
SfptZt '"'*'''  ^'''"''  ^"'^  *''  composition  unsatisfactory  for  reorgan- 

Sroft4  lEn  holders  ^''''  ^'"^"dment  and  the  cases  defining  the 
on'pagrL'oTfollois:'^"  ^""'  ''"^"^''''^  '"  ^'-  ^-'-«-'«  <l-tat.ion 

-lUte  X/T  aVoldS  "r^Xnila^iin  *b%"''<'««t^y  °f  'he  new  acts  wa«  not  at 
8toodasaprec^ent°orfheSrtutionaH  1"  *•>«  '*«*  t^at  it 

binding  on  tl,e  minorityTnTnso  ven^y  procW,^^^^  ?^  the  majority 

transmitter  of  equitable  reorgani.aL'u^^'irciptf  for\L'te"nVaf  q"Saut;'.!fTh^^ 
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composition  was  its  capacity  to  Uquidate,  not  to  rehabilitate.  But  even  assum- 
ing that  the  principles  governing  a  composition  should  control  in  a  bankruptcy 
reorganization,  it  is  doubtful  if  those  principles  would  result  in  a  different  rule  of 
fairness  than  that  of  the  old  equity  standard.  There  is  nothing  in  the  composition 
cases  which  indicates  that  the  claim  of  a  senior  class  of  creditors  can  be  scaled 
down  while  the  bankrupt  retains  his  property  or  any  substantial  part  of  it.  The 
judge  may  confirm  a  composition  only  if  he  is  satisfied  that  the  offer  is  for  the 
best  interests  of  creditors. 

At  this  pomt  there  is  a  footnote  which  refers  to  ''Bankruptcy  Act, 
section  12  (d)  (see  appendLx)." 

Then  the  text  continues  as  follows: 

If  it  can  be  shown  that  a  Hquidation  of  the  bankrupt's  property  in  the  course 
of  ordinary  bankruptcy  procedure  will  yield  substantially  more  than  the  offered 
composition,  the  proposal  will  not  be  confirmed  against  objection. 

Here  we  have  a  footnote,  as  follows: 

In  re  Spiller  (230  Fed.  490  (D.  Mass.,  1916)  ) ;  Ex  Parte  Jewett  (13  Fed.  Cas.  580 
(D.  Mass.,  1875)  );  Adler  v.  Jones  (109  Fed.  967  (C.  C.  A.  6th,  1901)  ):  In  re 
J.  B.  &  J.  M.  Cornell  Co.  (186  Fed.  859  (S.  D.  N.  Y.,  1911)  )',Inre  Waynesboro 
Drug  Co.  (157  Fed.  101  (S.  D.  Ga.,  1907)  );  Fleischmann  &  Devine,  Inc.  v.  Saul 
Wolfson  Dry  Goods  Co.,  Inc.  (299  Fed.  15  (C.  A.  A.  5th,  1924)  );Inre  H.  J.  Arring- 
ton  Co.  (113  Fed.  498  (E.  D.  Va.,  1902)  ).  Where  there  is  a  possibility  that 
liquidation  in  the  ordinary  course  of  bankruptcy  will  eventually  obtain  a  slight 
amount  more  than  the  offer  of  composition,  the  offer  may  nevertheless  be  con- 
firmed because  the  creditors  may  prefer  "an  immediate  payment,  as  against  a 
postponed  and  uncertain  one,  probably  of  greater  amount."  This  practical 
exception  does  not  affect  the  accuracy  of  the  statement  in  the  text.  (Cf.  In  re 
Weber  Furniture  Co.,  29  Fed.  Cas.  531  (E.  D.  Mich.,  1876).) 

This  paragraph  concludes  with  the  following  sentence: 

The  composition  device  is  therefore  merely  a  method  of  liquidation  in  which 
the  creditors  get  all  that  the  bankrupt  has,  a  result  which  is  entirely  consistent 
with  the  old  equity  standard  of  fairness  in  plans. 

You  can  then  see,  Senator  Wheeler,  why,  under  what  we  regard  as 
the  narrow  applicability  of  this  act — recognizing  that  it  is  not  an  act 
under  which  the  debtor  could,  were  it  a  topheavy  concern,  avoid 
reorganization,  and  yet  scale  down  the  creditor's  rights  in  any  way, 
which   would    destroy   our   interest 

The  Chairman  (interposing).  Of  course.  I  would  not  agree  with 
you,  as  a  practical  matter.  I  appreciate  that  the  language  here,  on 
the  face  of  it,  sound  fair;  but  when  you  have  these  people  coming  in 
and  going  before  a  court — and  some  of  these  courts — I  know  what  is 
going  to  happen,  and  any  person  who  has  been  reahstic  about  dealing 
with  the  courts  know  what  is  going  to  happen.  If  you  put  in  the 
provision,  first,  that  the  plan  has  to  be  approved  by  the  Interstate 
Commerce  Commission,  that  is  one  thing;  but  if  you  are  simply  going 
to  leave  this  provision  on  there  and  leave  it  up  to  the  courts,  then  in 
my  judgment  you  are  going  to  have  a  lot  of  scandals  in  your  reorgan- 
izations. 

By  way  of  summary,  let  us  recognize  that  a  great  many  people 
think— and  I  am  not  contradicting  them— that  the  plan  of  the 
Baltimore  &  Ohio  is  a  good  plan  for  the  Baltimore  &  Ohio ;  and,  because 
of  the  fact  that  think  that  is  a  good  plan,  they  think  all  plans  will  be 
similar.  However,  that  does  not  follow  at  all.  There  may  be  other 
plans  that  will  be  put  up  to  some  of  these  courts,  that  will  be  putrid, 
as  a  matter  of  fact.  You  have  had  plans  put  up,  that  the  Interstate 
Commerce  Commission  has  approved  of— with  reference  to  the  St. 
Paul  for  instance:  The  Interstate  Commerce  Commission  approved 
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wUl  dc^but  T  «^  .^f      ^^"^  ^t  °*^^'"  ""^^^^'^  '>f  the  committee 
will  ao    but  1  am  not  gomg  to  be  a  party  to  letting  reoreanizntiona 

^mS2  1^  K'i^frfatl^'rral*  tbat!b4"Tr^-r- 

LTir  r  ^^v*^^*  ^V^  tf^oui%'\^7th:;LrtSt^we  s 

RSa^CoZ±"^''  ^"^""^  '^f^  '^  '^'  l"^^'  »°d  find  thatX 

Mr.  Craven.  Well,  Senator  Wheeler,  do  you  take  vour  resnon,J 
comjan^i^ld^r  """"^"^  "^'^  ^'^^  ^^'^^  ^-^  Ind^nsuZc; 
t,-r3^^  Chairman.  Yes;  because  they  are  looking  at  it  from  an  en- 

Ssltlhan  LT'TP^''^*-  ^  ^^'^^  '"y  responsibility  mu^h  mo?e 
senously  than  you  do,  because  you  are  here  as  a  special  pleader- hi,? 

t^T^y^  ^^'\*«.  represent,  if  he  can,  the  publicSres  and 'that 
S^^^f'tfeate''"^*^  ^°"'  P''^'^""  ^""^  *^«  P-'^'-  ^^  'tl^^  Mem- 
-^.,^*^?'*^^^*'•  ^  Y*^  "<>*  talking  about  my  position-  iust  leavP  mA 

Thl* C?a'ibmanP  Yof  ■  ''^'^"^^  '  '^°'  '-^'^^ly  uniirSt  but— 
and  y^u'irrspeciaTpL^^^^^^  *^^  '""«  --P--, 

Mr.  Craven.  The  question  I  asked  you  was  directed  to  thi«-  V^„ 

^?±Vh""'  your.responsibihty  with  reference  to  these  Rottenly  Re- 
organized compames  coming  back?  roueniy  re- 

The  Chairman.  Yes. 

H^:  Ckaven.  And  you  said  it  would  worrv  vou     T  shonl,!  ti.;„t  ;♦ 

would  If  It  happened;  but  I  do  not  think  it^oifld  worry  you  „ny  more 

f^ds  andfthTnT7/'^''°=  ^^f^  ''''  ''^^^^^'"g'  '^^  trustees,  fiduc^a^ 

3e  ^C^aLS  *^y ^e^raKS^S^^  Ct  f^  1  sav  thi 

^^P^S'lZ^^ll^^i:^^  -Hstic  worM;  and 

Wtet  e^uXTad.^""""^^'''"  '^'^^  ^PP^^'^^  some  tfthe^m'tfa: 

You  are  saying,  here,  that  we  should  approve  a  bill  which   in  mv 

irfelV^TX^p^er'  ^""^'-"  •*  ^''^^-"^'^  wittutk;?enT 

am^ndme''Ar''v!!^'  ^  ^™  ''"*  suggesting  that  it  go  through  without 

ThesSurance^oYnlT  *'  l,""*'*?  ^'T  P'f "'  *°  '^e  amendments. 
switT  insurance  compames  and  savmgs  banks  are  not  asleep  at  the 
switch.  They  are  not  gomg  along  here  in  a  careless  fasWon  wiVh 
reference  to  moneys,  that  are  the  security,  behind  their  ins/irr^ce 

Sit^Juc'if^^'cVptir^^  ''''^'''  ^'^^^•'-'^  the/hr  iSel 

Se^'^teer^il  JS  rrint^^^^^nS^-  ^^  «  ^-  "^--. 

(At  this  point  the  chairman  left  the  hearing  room  ) 
is  thL  Thir?\*    ^  ^^^'  ^  ^^^^^^^  *^^^  Senator  Wheeler  overlooks 

^der'thSlf  t^^^^^  ^V"  fi^l^?^^^  i^  Pitting  across  a  pkn 

unaer  tins  bill,  until  they  come  to  us,  the  mstitutional  investors,  first; 
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they  have  got  to  get,  in  the  first  place — before  they  ever  go  to  the 
Interstate  Commerce  Commission — the  approval  of  25  percent  of  all 
of  the  claims  that  are  affected  by  the  proposed  modification.  The 
circumstances  are  such,  and  the  difficulty  of  getting  those  consents 
is  such,  that  they  cannot  even  start  a  plan  without  the  consent  of 
the  creditors.  Now,  are  the  creditors  going  to  give  away  their  shirts? 
Before  the  Commission  can  pass  on  this  plan,  there  must  be  consent 
by  two-thirds  of  the  aggregate  and  one-half  of  each  class  affected. 
Then,  before  the  plan  can  be  approved  by  the  court,  the  plan  must 
have  approval  of  three-fourths  of  the  aggregate  and  three-fifths  of 
each  class  affected. 

Now  who  can  say,  under  those  circumstances  where  the  debtor 
must  go  to  the  Interstate  Commerce  Commission  and  get  its  finding 
that  the  plan  is  in  the  public  interest — not  ^  ^compatible  with  the 
pubUc  interest/'  but  "in  the  public  interest'' — How  can  it  be  said 
that  there  is  any  grave  danger  that  this  statute  will  be  abused?  I 
do  not  think  it  will  be. 

Senator  Shipstead.  Are  you  for  the  bill? 

Mr.  Craven.  Yes;  surely. 

Senator  Neely.  How  many  railroads,  in  addition  to  the  Baltimore 
<fe  Ohio  and  the  Lehigh  Valley,  would  probably  seek  protection  under 
this  act? 

Mr.  Craven.  That  is  a  very  pertinent  question,  but  what  you 
really  need  is  a  clairvoyant;  and  I  am  not  one.  Let  us  be  frank. 
The  danger  of  this  bill  is  the  possibiUty  of  abuse.  Consequently, 
those  who  are  attacking  the  bill  come  here  and  exaggerate  that  possi- 
bility. The  soundness  of  this  bill  depends  on  whether  the  creditors 
will  do  their  duty  on  behalf  of  those  whom  they  represent,  and  whether 
the  Interstate  Commerce  Commission  will  act  according  to  principle. 
Undoubtedly  there  will  be  an  attempjt  on  the  part  of  these  roads  to 
avail  themselves  of  this  bill;  but  if  the  biU  is  administered  according 
to  the  law,  the  scope  of  its  jurisdiction  will  be  Umited  as  the  report 
of  the  House  Judiciary  Committee  declares  it  is  intended  to  be 
limited.  They  have  made  it  perfectly  clear  that  it  is  limited  to  a 
small  group  of  carriers  and  that  it  is  not  intended  as  a  substitute  for 
section  77. 

You  ask  me  how  many  roads  would  come  under  it.  I  cannot  tell 
you;  nobody  can  tell  you.  However,  the  purpose  and  theory  of  the 
bill  are  perfectly  clear. 

Senator  Neely.  Have  you  any  idea  how  many  could  come  under  it 
at  the  present  time? 

Mr.  Craven.  I  do  not  think  anybody  could  tell  you,  because  in  the 
first  place  the  scope  of  the  bill  is  not  yet  clearly  defined.  The  chair- 
man seemed  to  have  the  idea  that  the  roads,  generally,  who  are  under 
reorganization  in  equity  or  under  section  77  would  avail  themselves  of 
it.  The  bill  as  now  drawn  excludes  the  roads  that  are  in  section  77 ; 
it  is  not  open  to  them,  by  the  terms  of  the  bill.  I  would  go  even 
further,  and  before  the  House  Judiciary  Committee  I  did  go  further 
than  that,  and  suggested  that  the  roads  that  are  in  equity  ought  to  be 
excluded  from  its  operation. 

Now  that  greatly  narrows  the  possibility  of  abuse.  It  leaves  the 
law  open  only  to  those  roads  not  now  in  equity,  and  not  now  under 
section  77,  where  the  Interstate  Commerce  Commission  shall  decide 
that  a  radical  reorganization  of  the  property  is  not  necessary;  and, 
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relaliv.  degree  of  its  hia"S|  ""'  '"»»"">'  "<l  '!■<' 

not  read  it  1  Sould  lik"  to  Low  w't W„t'^K''''  ***  ^  ^^P'^  *>*»- 
made  here,  to  show  ^e  e^e^?ill  HiffT  ^^  l^T  *  ^^""V:  statement 
No  1869  ~  essential  difference  between  this  bUl  and 

•mended  in  1935,  S  wEl,  nn™!?,  ,„^,"'  P'^i  "  ""  "^ 

Senator  Shipstead.  Yes 
for^ha?;rji.  ^tefeol'^rS'LT'^^r  Tr""/^  ^  -^^^'t^^^ 

INow  what  IS  intended  bv  Nn    f^/inT  io  \.*     •      r/i   i 

judi5.,7^coiutr.ES\i,,^irds"?ti"'Tfe "» "Jr"" 
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bill  is  intended  to  apply— there  are  those  which  to  quote  what  the 
report  of  the  House  Judiciary  Committee  said — ''in  temporary 
financial  difficulties  and  requiring  temporary  relief,  but  not  so  in- 
volved as  to  require  thorough  overhauling  of  their  capital  structures.'' 

Thus,  a  company  that  is  having  trouble,  but  is  still  sound,  can  go 
to  the  holders  of  its  Hens — its  creditors — and  say,  "Now  we  want 
you  to  postpone  the  payment  of  maturities  and  interest  for  a  wliile. 
We  will  protect  you.  We  are  not  trying  to  eliminate  these  payments." 
Under  tliis  simple  arrangement,  there  would  be  tliis  temporary  post- 
ponement of  payments. 

Senator  Shipstead.  A  moratorium? 

Mr.  Craven.  Well,  I  do  not  know  what  you  mean  by  a  "mora- 
torium." 

Senator  Shipstead.  Well,  it  is  a  term  that  is  used  for  a  post- 
ponement. 

Mr.  Craven.  Well,  it  is  a  postponement.  The  bill,  as  you  see,  is 
a  simpler  sort  of  process.  Now,  there  are  people  who  are  afraid  that 
this  bill  will  be  abused,  because  they  are  afraid  that  it  will  permit  a 
road  with  a  thoroughly  unsound  structure  to  avoid  reorganization. 

Senator  Shipstead.  Who  is  to  determine  whether  or  not  they  can 
come  in  and  whether  or  not  they  are  entitled  to  it? 

Mr.  Craven.  That  is  the  point  we  were  considering.  I  was  trying 
to  make  clear  to  Senator  Wheeler  that  there  is  no  danger  on  that  score; 
because  the  debtor  must  get  from  the  Interstate  Commerce  Com- 
mission a  finding  that  this  proposed  adjustment  is  in  the  pubUc 
interest  and  that  the  plan  consequently  is,  from  the  pubUc  stand- 
point, a  sound  plan;  and  there  is  this  other  safeguard,  that  the  debtor 
must  get  the  consent  of  these  very  substantial  percentages  of  the 
creditor  holdings. 

Senator  Shipstead.  The  Interstate  Commerce  Commission  first 
finds  whether  or  not  a  road  that  seeks  rehef  here  is  entitled  to  come 
under  the  provisions  of  the  act — one  provision  of  which  would  be  that 
It  is  not  insolvent,  but  that  it  has  a  chance  to  recuperate  if  it  is  given 
postponement? 

Mr.  Craven.  In  essence;  yes.  As  we  understand  this  bill,  the 
Commission  has  got  to  find  that  the  pubhc  interest  does  not  require 
a  drastic  reorganization  but  that  the  kind  of  adjustment  contemplated 
bv  this  act  is  in  the  pubUc  interest.  In  other  words,  it  is  up  to  the 
Commission. 

Senator  Shipstead.  Is  it  a  permission  to  speculate  in  futures? 

Mr.  Craven.  Is  it  a  permission  to  speculate  in  futures? 

Senator  Shipstead.  Yes;  future  recovery  and  future  income? 

Mr.  Craven.  I  would  not  say  it  was  a  permission  to  speculate. 
I  would  say  it  is  a  permission,  if  those  very  substantial  percentages 
of  creditors  agree — and  that  is  an  absolute  essential — to  postpone  for 
the  time  being  the  payment  of  interest,  for  example. 
.  One  reason  why  we  are  interested  in  this  bill  is  that  under  77  as 
It  IS  administered,  when  a  railroad  goes  into  bankruptcy  it  quits 
paying  interest  to  anybody,  and  we  do  not  get  a  cent,  even  though  it 
is  earned.  Now,  under  No.  5407  we  will  not  consent  to  any  plan 
here  unless  we  get  our  interest  so  far  as  it  is  earned,  and  unless  we  are 
assured  that  eventually  we  are  going  to  get  what  they  are  not  able 
to  pay  us  at  this  time;  because  interest  is  just  as  much  a  part  of 
principal  as  principal  itself;  and  under  this  Boyd  case,  to  which  I 
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briK  I  mai"'V^  \Z  ffT''^  P°'?t«'  «"d  those  I  shall  state  as 
oneny  as  1  maj^.     In  the  first  place,  as  I  have  said,  we  would  ewlndo 

Sr^'BerKro^'n'^^-'^*  *'™,^  "^  ^'^^  '^^^  those^Ids Irequhy! 
as  Mr.  iJerle  proposed  m  his  amendment  on  page  2,  lines  13  to  14  and 
the  roads  under  section  77-page  3,  lines  19  and  20.  ' 

We  do  not  see  any  reason,  under  tUs  informal  and  simole  kind  of 
procedure  such  as  I  have  described,  to  have  anv  trustee  anno  nf^H 
onll7e  To  *K  tr  -,«.^«r t.h^ection  in"{heTrovisffirnd 
wherX  the^„^  iKS-'H""^*'?^/,,*^'''"  provisions  were  amended, 
wnereby  the  plan  of  adjustment  shall  contain  appropriate  provisions 

sS'^' uf  of  tnfi^- ''''  ""^  '^'  r^*^""-  W«  «^«  n«  reaZ  f^r  any 
setting  up  of  machinery  protectmg  the  matter  of  the  amount  of  fees 

?hl»  P-trr  »"«TWe  to  committees,  because  we  do  nrCderetand 
there  will  be  any  fees  or  expenses  aUowable.  That  is  a  nart  of  t h« 
plan  that  we  can  control  or  that  can  be  worked  out  ^  ^ 

benat«r  Shipstead    When  a  road  comes  to  the  Interstate  Commerce 
Commission,  that  will  be  the  initial  step?  ^«'^'^aie  (commerce 

is  tYlfiSr,w-  rV  *^  '7"^^  '*.^P  '^  ^'^  SO  to  the  creditors.  That 
^1^   c  P    ^^*  "P^  P'*"^'  ^"'l  g«>  *o  the  creditors. 

thft  ^w'o  '"•''^'^^°1  ^^''"  °^  '=*'"'^«-  Then  will  you  have  to  show 
Mr  d^AVEN°  Ym       **""P**''*'7  financial  difficulties? 

Senator  Shipstead.  That  will  have  to  be  shown? 
Mr.  Craven.  Yes. 

Senator  Shipstead.  Is  that  provided  for  in  the  bill? 
Mr.  Craven.  Yes;  that  is  contemplated, 
benator  Shipstead.  Where  is  that  in  the  biU? 
Mr.  Craven.  Well,  that  involves  the  provisions  on  pace  4    and 
beginning  at  Ime  19,  at  the  bottom  of  page  3  °      ' 

co^t'ee  0^0.^1^^^  «■  ff"""^  T  ?^  ^  i°tT""P*'  •'«*'»»««  I  ha^e  another 
Tcrw^v   4  ^^  ^  T  *!7'?g  to  find  out  as  quickly  as  I  can. 
Mr.  OR.VVEN.  That  is  quite  all  right. 

benator  Shipstead.  Do  you  now  refer  to  page  4? 
r^«^\.'^r^^-}^L'^'^  P*S*  3  ^""^  get  the  context  of  it:  line  19 

Senator  Shipstead.  line  19  (readino^)- 

(1)  Prepared  a  plan — 

Kr^ok  H^^^^\  I^'  ^^^  fi"*  t'^g  '«  to  prepare  a  plan.    Then  in 

t^  'aJe?t:d-dVSs:e?' ''' '''  "^^"^^^  ''^' ^  P^^^'  "^  «-  '-^^ 
Senator  Shipstead.  Yes. 

8ta^/rn^'^o^r!«  n"''''  P^?^  ^'  Pf  ^g^aph  (2):  They  go  to  the  Inter- 
fa  sSSdTnline's"'""""'""'  '"^  '^'^  '^^"^  ^-^  ^«*  ^"^  order-which 

Senator  Shipstead.  On  page  4? 

Mr.  Craven.  Page  4,  line  8. 

Senator  Shipstead.  I  see. 
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Mr.  Craven.  They  have  to  take  the  plan  to  the  Commission, 
they  have  to  get  it  approved,  and  an  order  has  to  be  issued. 

Senator  Shipstead.  Yes.  Shouldn't  there  be  some  qualifications 
there,  stating  that  they  must  show  that  their  financial  difficulties 
are  merely  temporary? 

Mr.  Craven.  Well,  I  think  that  would  be  an  issue  that  the  Com- 
mission would  have  to  pass  on;  because  the  Commission  has  got  to 
make  a  specific  finding  that  this  proposed  issuance  or  modification 
of  securities  is  in  the  public  interest. 

Now,  it  has  been  suggested  here,  in  my  discussion  with  the  Senator — 
and  I  agreed  to  it — that,  in  the  interest  of  clarity,  that  language  might 
well  be  amended  so  that  the  plan  itself  would  have  to  be  found  to  be 
in  the  public  interest. 
Senator  Shipstead.  Yes. 

Mr.  Craven.  They  could  not  find  that  a  plan  was  in  the  public 
interest  if  it  were  a  railroad  that  ought  to  be  reorganized — considering^ 
the  pubUc  interest. 

Senator  Shipstead.  Well,  would  it  not  be  well  to  make  it  plain,  by 
putting  into  the  language  of  the  bill  the  provision  that  they  have  to 
show  that? 

Mr.  Craven.  I  would  not  have  objection  to  that.  I  do  not  know 
what  the  exact  language  ought  to  be. 

Senator  Shipstead.  If  they  could  show  that,  it  would  also  show 
that  they  are  not  in  need  of  reorganization?  Don't  you  think  & 
showing  should  be  made  to  that  effect? 

Mr.  Craven.  1  think  that  is  implied.  Senator,  by  this  language  as 
it  is. 
Senator  Shipstead.  Yes. 
Mr.  Craven.  In  other  words,  if  this  is  a  railroad  which  ought  to  be 

overhauled  thoroughly,  then  certainly 

Senator  Shipstead.  You  would  have  no  objection  to  making  it 
specific?  This  "legislation  by  impUcation"  gives  a  great  deal  of 
trouble.  We  pass  a  lot  of  legislation,  one  year,  and  we  think  a  lot  of 
things  are  impUed.  Then,  next  year,  they  say,  "You  have  made  a 
mistake,  and  they  must  be  clarified." 

Mr.  Craven.  Well,  personally  I  feel  that,  by  impHcation,  the 
things  you  have  in  mind  would  necessarily  be  issues  before  the  Com- 
mission.    I  have  not  thought  out  how  to  spell  that  out. 

Senator  Shipstead.  Well,  you  understand  what  I  mean.  Would 
you  have  any  objection  to  making  it  clear? 

Mr.  Craven.  No;  I  would  not  have  any  objection. 
Senator  Shipstead.  That  would  make  a  clearly  drawn  line  between 
the  amendments  to  77B  and  this  bill. 
Mr.  Craven.  I  would  have  no  objection  to  that. 
Senator  Shipstead.  All  right. 

Mr.  Craven.  Because,  as  I  made  clear  and  as  the  House  Judiciary 
Committee  made  perfectly  clear,  it  is  not  the  purpose  of  this  bJU  to 
defeat  the  public  interest  by  preventing  drastic  reorganizations, 
where  there  ought  to  be  drastic  reorganizations.     Do  you  see? 

Senator  Shipstead.  Yes.  However,  consider  the  case  of  a  rail- 
road with  a  great  many  obligations:  Don't  you  think  it  would  be 
diflBcult  for  the  Interstate  Commerce  Commission  to  determine 
whether  or  not  it  would  have  a  possibility  of  returning  to  a  sound  basis, 
over  a  period  of  5  or  10  years  in  the  future? 
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Mr  Craven.  Oh   yes;  because  I  do  not  see  any  certaintv  in  iha 
Serly"  ^''  ''  '"'     ^  ^^^^^  '^^^^"^^^  ^'^  wh^  Mr^trl^^S 

Senator  Shipstead.  Well,  I  could  not  be  here  then      I  shall  havp 
to  read  his  testimony  in  the  record.  ® 

I  am  asking  this  to  expedite  the  hearings  as  far  as  possible  because 
I  have  to  go  to  another  committee  very  soon  P^^^ioie,  oecause 

Now  please  go  ahead. 

I  do  not  know  whether  you  heard  him. 

benator  Shipstead.  No;  I  did  not. 

Mr  Cbaven.  He  made  it  clear,  so  he  said,  that  there  wns  nnt  <. 
reahstic  legislative  approach  to  this  railroad  problem;  that  on  account 
of  political  necessities,  it  was  a  difficult  probfem  to  meet- and  he  com 

N^w  "ir?  .the  conseauent  uncertainty  as  to  the  railroad  future 

r..fT\  ^t\  '^  *^^-  ''T  *'"°"''J«  ^ith  railroad  reorganizations  7t  is 
not  that  the  law  is  inadequate;  it  is  not  that  there  is  not  an  adeo„«fP 
Tot^^  forputting  through  railroad  reorganizations  The  troubb 
is  that,  this  being  a  highly  regulated  industn^,  and  the  regulation  nn? 
being  thorough,  adequate,  and  complete,  thYre  is  a  greaTdoubt  as7o 
the  future  of  American  railroads.  There  is  a  great  group  of  them- 
somewhere  under  30  percent-that  are  of  such  a  chfracter  hat  it  is 
very  difficult  to  reorganize  them  and  not  have  them  come  back  fo? 

Mr.  Craven  They  are  just  like— perhaps  this  is  not  a  ven-  "ood 
figure  of  speech-but  they  are  just  like  an  inebriate  who  turns  up  b 
the  police  court  eveiy  Monday  morning.     The  real  thing  to  do  is  not 

tR^elF^S  *°  ^^^  "^  ^*«"''*^  °^  ^^-''*-  -  *l-t  he  r 

did  Z^ tlpris  aiZef  *^'"  ^""^  **'^°  ''''  ^"'^'  -^  ^*"'  '' 
Mr.  Craven.  That  is  right. 

fJ,^f^^^\?^'^^''^,^'''.^^^'^  ^¥  ^^^^^^^  ^^^^^  *^«  reorganizations  the 
lact  that  these  railroads  have  been  trying  to  hang  on  to  a  lot  of  dead 

corpses,  m  the  form  of  securities,  that  never  can  be  liquidated  and 

never  can  pay  fixed  charges?    They  think  they  can,  and  so  they  have  a 

be  ?eaHsfic?  ^""^  ^^^^  ^^^^  "^^^^^  ^^^  '*'  ^^^^  ^^^""^^  ^^ 

Mr.  Craven.  Well,  there  is  a  refusal  to  be  realistic  by  some  other 
people— not  only  by  the  owners  of  securities,  who  have  a  natural 
inclination  to  hold  on  to  them;  but,  if  I  may  be  so  bold,  there  is  a 
failure  on  the  part  of  the  country  to  get  down  to  brass  tacks  and 
rationalize  the  transportation  problem.  In  other  words,  there  is  the 
insistence  that  there  be  maintained  the  full  measure  of  competition 
between  railroads,  and  there  is  the  insistence  that  there  shall  not  be 
consolidations  and  coordinations,  but  that  they  shall  be  required  to 
operate  uneconomically  a  great  mass  of  property  which  is  far  in 
excess  of  the  demands  of  the  communities  which  they  serve—and 
which  the  railroads  cannot  economically  operate.  Now,  there  are  a 
large  number  of  such  roads;  and  unless  Congress  gets  down  to  brass 
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tacks  and  put  through  a  realistic  program  of  regulation,  these  roads, 
however  reorganized,  will  come  back  for  further  reorganization; 
because  their  instability  is  an  underlying  economic  instability  and 
not  a  mere  corporate  instability.  What  I  am  trying  to  say  is  that  the 
trouble  with  them  is  that  they  do  not  have  the  necessary  earning  power. 

Senator  Truman.  They  just  do  not  have  tons  of  freight  sufficient 
to  pay  their  overhead? 

Mr.  Craven.  That  is  right. 

Senator  Truman.  And  nobody  can  pay  dividends  without  income 
from  volume  of  traffic. 
Mr.  Craven.  Of  course. 

Senator  Shipstead.  Do  you  think  the  railroads  are  in  worse  condi- 
tion than  other  industries? 

Mr.  Craven.  Well,  I  do  not  know  that  my  judgment  would  be  any 
good  on  that.  I  think  they  are— yes.  In  England  they  consoUdated 
the  railroads  and  made  them  solvent.  On  account  of  politics  we  are 
not  permitted  to  do  that  here. 

Senator  Shipstead.  Well,  we  sold  out  150,000  farmers  in  the  last  4 
years,  on  foreclosure.  Would  you  be  in  favor  of  consohdating  the 
farms  of  the  country,  therefore? 

Mr.  Craven.  No,  I  would  not;  but  I  cannot  tell  you  the  answer  to 
the  farm  problem— and  you  cannot  tell  me,  either,  I  guess. 

Senator  Shipstead.  I  think  I  have  already  told  the  Senate,  and  I 
am  very  glad  to  tell  you. 

Mr.  Craven.  Well,  I  have  no  doubt  that  your  judgment  is  good. 

Senator  Shipstead.  Thank  you. 

Mr.  Craven.  I  am  afraid  I  am  using  too  much  time,  here. 

Senator  Shipstead.  Well,  I  must  apologize  for  interrupting  you. 
However,  m  the  last  15  minutes  I  have  heard  the  position  of  those 
who  favor  this  bill  stated  to  my  satisfaction.  I  think  I  understand  it 
now;  and,  if  I  may  be  excused,  I  shall  go. 

I  thank  you  very  much  for  your  statement. 

(Senator  Shipstead  thereupon  left  the  hearing  room.) 

Mr.  Craven.  I  have  just  one  more  point,  and  I  think  you  raised  it, 
benator  Neely— or,  at  least,  one  of  the  Senators  did:  Is  it  possible  to 
pass  this  bill  merely  for  the  Baltimore   &  Ohio  Railroad? 

Now,  the  suggestion  has  been  made  that  that  would  be  a  desirable 
thmg  for  the  Baltimore  &  Ohio  and  the  Lehigh  Valley.  They  have 
prepared  plans,  and  the  plans  have  been  approved  by  the  Interstate 
Commerce  Commission.  The  suggestion  was  made  that  this  bill  was 
passed  through  the  House  because  it  was  primarily  intended  for  the 
Baltunore  &  Oluo,  and  that  that  was  the  purpose  of  the  legislation. 
Ihat  IS  not  true.  It  was  not  mtended  primarily  for  the  Baltimore  & 
Ohio  at  all.     It  was  intended  to  be  of  general  use. 

If  this  bill  is  good  for  the  Baltimore  &  Ohio,  it  also  will  be  good  for 
other  railroads  similarly  situated.  There  is  no  reason  why  it  should 
be  lunited  to  the  Baltimore  &  Ohio ;  and  if  it  is  limited  to  the  Balti- 
more &  Ohio,  the  act  will  be  unconstitutional;  because  you  cannot 
pass  special  legislation  under  the  bankruptcy  power  for  the  special 
purpose  of  protecting  someone  who  happens  to  be  the  beneficiary  of 
your  good  wishes,  and  thereby  exclude  other  similar  people  who  ought 
to  have  the  benefit  of  that  same  beneficent  legislation. 

Senator  Neely.  What  is  your  response  to  Mr.  Berle's  observation 
to  the  effect  that  much  of  our  railway  legislation  has  been  enacted  for 
tne  purpose  of  solving  the  problems  of  particular  roads? 
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T  ^        Pfu-^f^u-^®.  "^"^  °"*  '^*""'«  «*>o"t  bankruptcy  legislation 
I  do  not  thi^  his  statement  was  correct,  even  as  he  made  it 

However,  Senator,  here  is  the  trouble  about  bankruptcv  leeislation- 

^ys  SLT^*"*'*"'  "^  '^'  ^"^"^^  ^***^'  ^  ''^'^^  I'  "^^  Si  4", 

The  Congress  shall  have  power  to  establish  »  ♦  »  uniform  law.  nn  ti,» 
aubject  of  bankruptcies  throughout  the  United  States.  """'o""  •a«'8  <">  the 

Now,  can  anybody  say  that  this  biU,  if  it  passed  primarily  for  the 
benefit  of  the  Baltmipre  &  Ohio  and  the  Letigh  Valley  anJ  ^ted 
t^"l,r.i^  "  uniform  law?  I  do  not  care^to  elaborate  oT^hat 
Domt,  but  of  courae  it  is  obvious  that  it  would  not  be  a  "uniform"  law 
two*proS  '^         legislation  designed  for  the  benefit^thosT 

thl  ^f?***  arming  that  it  ought  not  to  be  passed  for  the  benefit  of 

emU?  foTZ  tn^?-  f\r  ""^i^  that  it  ought  to  be  passed  gen- 
erauy,  for  the  benefit  of  those  railroads  for  whose  good  it  would  be 
The  point  I  am  makmg  is  that  if  it  is  passed  speci&y,  it  wiU  be  un^ 
comtitutional,  under  the  provision  that  banliuptc/'lawrmust  be 
made  uniform.  In  support  of  the  proposition  that  tL  b  the  prow 
mterpretation  of  the  Constitution,  I  cite  two  cases  which  are  in^o^J 
and  which  declare  the  underlymg  law:  In  re  Sink  (27  Fed  (2d)  361) 
^'^^.^J^^^J'y  ^'^  I^lstrict  Court  of  West  V^inia;  and  /n  ri 

Sn^w  YoS*^-tevfL^'-  If-'H"^  ^  'f^  }>y  the^t^r^  Dislric 
nf  tull^i:        T%  "=»«»  !°<l>cat«  very  clearly  that  special  legislation 

I*fe3u1i;r '' '  "•*'''  "^'  P-P-'^--t  -tl^  the  piliew  of 

fhW  tl^  V*  ^J  ^"^i  **?"  t^^  «'^'  »"»<!  that  is  to  correct  some- 
thing  which  I  said  yesterday,  m  language  which  I  did  not  measur^ 
I  said  something  to  the  effect  that  when  the  receiver  or  ?i^ster,^ro 
m  control  of  the  property,  they  were  likely  to  spend  their  money  iSe 
S^„?ir^r  r  '""'^tenance.  That  was  a  statement  wS  ^ 
more  or  less  facetious  and  it  was  not  intended  to  have  the  exaceerated 
effect  which  perhaps  it  had.  I  was  merely  stating  the  prSftbn 
that  fre<iuentry,  after  receivers  or  trustees  are  appointed,  Ck^ 
mcrease  m  the  cost  of  maintenance,  resulting  from  the  desire  to  buSd 
the  property  up,  and  occasioned  by  the  fact  that,  being  frTfromU^e 
nece^ity  of  meetmg  fixed  charges,  there  is  money  avSe  tothat 
Sf^^T^^r^P""^"-  }■  ^^  °*lt  intend  to  indict^the  ti^stees  or  re- 
Sdlcfted       ^  *'  *  *'  *^^  unmeasured  language  that  I  used 

I  thank  you  very  much. 

Senator  Neely  Before  you  leave  the  stand,  let  me  invite  vour 
attention  to  what  Mr.  Berle  impressively  said  on  the  s^jeS  oflnlchd 
legislation  for  railroads.    His  statement  is  as  follows  ^ 

p.Jt!?ufci&tr^7^,^rhL\So"^^^  'I'  '^iP' 

K5itr^?^fMxra^r-;r^nr°a™r^ea/^^^^^^ 

ru^c?  SaUor"*  "  "^"^^  ''"''  ""'  ""^  "^"^  -^-""^  to  bank- 
Mr.  Craven.  No;  he  is  not  talking  about  bankruotcy     Bank- 

a.a£L     '  *°  ^  '^^"™' ''  ^  ^p-ifi«-"y  «o  Sd  Ke 
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Senator  Neely  (presiding).  Thank  you. 
Does  Colonel  Anderson  or  Mr.  Willard  wish  to  proceed? 
Mr.  Anderson.  I  think  there  are  some  others  who  desire  to  be 
heard. 

(At  this  point  Senator  Wheeler,  chairman  of  the  committee,  re- 
turned to  the  hearing  room  and  resumed  the  chair.) 

Senator  Neely.  Mr.  Chairman,  we  are  endeavoring  to  determine 
who  will  be  the  next  witness. 

Mr.  Anderson.  I  should  be  glad  to  state  what  I  have  to  sav  after 
Mr.  Willard  has  finished. 

Mr.  Willard.  I  shall  need  only  5  or  10  minutes  to  say  what  I 
have  in  mind,  Mr.  Chairman. 

The  Chairman.  Very  well,  Mr.  Willard,  we  shall  be  glad  to  have 
you  proceed  now. 

STATEMENT  OF  DANIEL  WILLARD,  PRESIDENT,   BALTIMORE  & 

OHIO  RAILROAD,  BALTIMORE,  MD. 

Mr.  Willard.  It  has  seemed  to  me,  as  I  have  listened,  that  there 
has  been  a  great  deal  of  talk  about  the  technical  difficulties  of  a  certain 
thing^  but  very  little  consideration  of  the  thing  itself.  I  am  interested 
onlv  m  the  thing  itself.  I  have  no  interest  at  all  as  to  how  it  ought 
to  be  written  and  explained,  and  all  that  sort  of  thing,  if  it  can  be 
properly  explained  at  all,  so  that  Congress  will  be  satisfied.  I  leave 
those  technical  matters  to  the  lawyers. 

I  have  been  president  of  the  Baltimore  &  Ohio  Railroad  for  30  years. 
I  am  familiar  with  its  conditions.  I  have  been,  fortunately,  supported 
by  a  capable  board  of  directors;  and  if  the  management  of  the  prop- 
erty has  been  bad,  I  am  responsible,  and  nobody  else.  I  can  speak 
freely  and  fully  concerning  what  has  happened. 

During  that  period  more  than  $480,000,000  has  been  spent  on  the 
property  itself,  for  equipment,  larger  timnels,  third  tracks,  and  all  the 
things  that  make  up  a  great  railroad;  and  it  has  been  done  in  order  to 
meet  the  public  requirements.  It  has  not  been  an  eleemosynary 
proposition:  We  have  hoped  that  the  people  who  put  their  money  in 
would  receive  a  proper  return. 

The  first  day  I  entered  my  office  as  president  of  the  Baltimore  & 
Ohio,  a  group  of  citizens  from  West  Virginia — and  perhaps  Senator 
Neely  was  one  of  them;  I  have  forgotten — came  there  to  see  me,  to 
demand  that  the  first  thing  that  I  should  do  would  be  to  increase  their 
facilities  to  ship  their  coal  out  of  Fairmont — not  only  what  they  were 
mining  at  that  time  but  what  they  were  expecting  to  mine.  In  other 
words,  they  wanted  us  to  prepare,  so  that  they  could  increase  their 
business;  and  that  was  pretty  nearly  the  situation  for  a  good  many 
years.  It  was  more  or  less  so  on  other  railroads.  We  were  in  a 
period  when  things  were  growing,  and  we  were  expected  to  prepare 
for  the  future,  as  well  as  for  the  day's  reauirements. 

Since  I  came  to  the  railroad  in  1910 — and  responsive  to  that  feeling 
of  the  necessity  of  preparation  for  future  business — we  have  spent 
nearly  $500,000,000  improving  the  road,  and  somewhere  around 
$100,000,000,  I  suppose,  in  the  purchase  of  stocks  in  other  railroads 
that  were  to  become  a  part  of  the  Baltimore  &  Ohio  system,  under  the 
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consolidation  plan  adopted  by  Congress  and  approved  by  the  Inter- 
state Commerce  Commission-which  I  wish  to  say  I  never  favored 
exZr  t'h?.^  '^^'  consolidation  is  a  healthy  matir  up  to  a  ceS 
extent— It  has  given  us  such  properties  as  the  Santa  Fe  and  the 
Northern  Pacific  the  North  Western,  the  New  York  Central  and  the 
Pennsylvania;  they  are  the  result  of  consolidation.  There  has  been 
Z^^T^l  r^^?^  ^^?  consolidation  so  far  that,  I  think,  the  result 
would  be  harmful.  I  was  never  keen  about  it.  I  thought  the 
Baltimore  &  Ohio  was  about  big  enough  ^^^^^^^  me 

However,  we  had  to  go  along  with  that  movement;  we  were  a  part 
of  the  movement.     We  spent  money  to  buy  the  control  of  other 
railroads  or  buy  an  interest  in  them;  and  all  of  the  arrangements 
that  we  made    as  to  price  and  conditions,  were  approved^b^^^^^^ 
Commission.     I  may  say  that  it  is  a  fact  that  the  money  that  was 
spent  for  the  purchase  of  stock  of  other  companies  was  raised-or 
Its  ec^uiyalent  raa^ed-by  the  sale  of  Baltimore  &  Ohio  stock;  so  it  may 
be  said  that  the  arrangement,  as  of  itself,  did  not  impose  an  increased 
fixed  charge  upon  the  railroad;  we  have  been  paying  no  Sends 
on  our  stock  since  1931      However,  the  point  I  ^sh  to  makers  this 
We  have  spent  upward  of  $600,000,000,  and  I  have  recommended 
I  cannot  f^^\Tff^T^^  were  influenced  by  my  recommendation 
W?^^  i     '  ^^  I  ^1^^  responsible  for  mv  own  recommendations 
We  earned  our  fixed  charges  fidly  for  nearly  40  years.     In  1938  we 
failed  to  earn  them  by  $13,000,000.     Up  until  thit  time,  everv  yelr 
we  had  practically  earned  them;  and  when  I  say  "practicaUv  "  I 
mean  that  by  httle  adjustments  which  we  might  have  made,  we  could 
have  made  it  appear-and  honestly  appea^that  we  cW  earn  our 
hxed  charges  by  not  spending  quite  so  much  for  something  else  that 
might  have  been  postponed.     I  feel  justified  in  saying  that  we  have 

eSteT  '^''   ""'  ''''''^^  ^^  ^"^""^  ^^^^""  conditions  as  thiy 

.r.¥J  H^  ^^at  j^c  conditions  in  effect  today-which  nearly  everyone 
speaks  of  as  a  depression— were  to  continue  and  that  we  were  going 
to  have  a  situation  with  10  or  12  million  men  out  of  employment  all 
the  time,  from  now  on,  I  should  say,  ''Why,  put  the  bE™  Ohi^^^ 
m  receivership,  and  reorganize  it;"  and  I  might  extend  my  fecom- 

we  wfLr'^  T'^  wider,  because  I  should  think  tharL TaSs 
we  have  been  workmg  on  could  no  longer  be  defended 

th«t  rj k'  ■  ^""""^  ^-^^"f ^^  anvthing  of  the  land.  I  do  not  befieve 
far  tli  ?  ^'''  H  ?""'  Hidustnaf  activity  today  is  a  permanent  gage 
kI«       ^j^rt  v^  ^'^1^  ^^^  ^^"^  confidence  in  the  United  States;  and 

jtt  rJe  L  tTl  7?  ''•'  ^r^  ^V^cover  from  this  depression 
just  as  we  did  m  81— and  I  might  say  that  at  that  time  I  personallv 
was  not  responsible  for  the  loss  of  anybody  else's  money,  ^buTldd 
lose  my  own  job,  when  we  had  a  depression  similar  to  the  present 
one  but  not  so  severe— but  I  have  been  through  '81  and  1907  and  1914 
and  after  the  war.     At  those  times  it  looked  as  if  the  railroads  won  d 

HnTf  ^'^T'^^  ^^'^^^^^  "^T^  ^^^  y^^  '^^y  <^<^  come  back,Ivery 
time,  and  have  been  better  than  ever  before;  and  I  expect  that  the 

mat  tlie  Baltimore  &  Ohio  will  be  able  to  pay    ts  present— not  its 

nfr^"""^''^  ll'  P^'""?^^  ^""^I  ^^^^  '^'^'^'^  and^esume  the  paymen 
of  dividends  after  a  time,  when  business  gets  on  a  httle  better  basis. 
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I  am  certain  that  business  is  going  to  get  on  a  better  basis;  because 
we  all  want  it  and  there  was  never  such  unanimous  desire  and  effort 
before  to  bring  about  better  conditions.  I  know  that  Members  of 
Congress  are  deeply  interested,  and  they  are  seeking  to  do  what  they 
can  to  help  the  situation.  It  certainly  will  not  all  have  an  adverse 
ettect.  And,  with  our  population  increasing  as  it  is  and  with  the  kind 
ot  country  we  have,  rich  in  every  natural  resource,  it  must  be  that  we 
shall  again  go  forward.  That  is  the  basis  of  my  desire  to  see  some 
such  plan  as  is  worked  out  in  H.  R.  5407— the"  net  result  of  which 
will  be,  so  far  as  the  Baltimore  &  Ohio  is  concerned,  that  it  will  permit 
us,  with  the  cooperation  of  our  bondholders,  to  carry  through  a  reason- 
able penod  without  loss  to  them,  and  get  back  on  the  conditions  that 
obtained  before  the  depression  in  1929. 

Mr.  Chairman,  85  percent— more  than  55,000— of  our  bondholders 
have  indicated  tneir  willingness  that  we  should  withhold  some  or  all  of 
their  mterest  for  a  penod  of  time,  in  order  that  we  might  get  through 
this  temporary  difficulty.  We  do  not  want  to  borrow  any  money  from 
the  Government.  We  do  not  want  any  money  from  anybody  except 
from  those  who  have  already  put  their  money  in  the  Baltimore  &  Oldo 
Kailroad  and  have  indicated  their  wilHngness  to  postpone  their  inter- 
est for  a  tinae  m  order  that  we  may  get  through  and  in  order  that  we 
may  save  what  I  feel  is  not  only  the  great  expense  of  a  reorganization 
but  what  would  seem  to  me  as  a  real  and  personal  disgrace,  if  I  let  the 
property  get  m  that  condition. 

We  have  also  said  to  them— and  this  is  not  in  the  law,  but  it  is  a 
part  of  our  plan:  -If  you  will  do  this,  we  will  agree  that  before  we  pay 
dividends  and  before  we  go  on  the  basis  obtaining  before  the  depres- 
sion we  wiU  arrange  to  pay  off  $100,000,000  of  our  fixed  debt,  so  that 
to  that  extent  we  shall  be  less  likely  to  be  embarrassed  in  the  future  " 
JNow,  that  IS  the  plan  that  I  am  anxious  to  cariT  out.  That  is  the 
plan  that  our  stockholders  are  willing  that  we  should  carry  out  That 
IS  the  plan  that  55,000  of  our  bondholders  are  willing  that  we  should 
carry  out;  and,  so  far  as  I  can  learn,  it  has  the  approval,  I  think,  of  a 
very  substantial  number,  if  not  aU,  of  our  40,000  employees.  That  is 
what  I  wish  to  accomphsh  with  the  Baltimore  &  Ohio. 

It  would  rather  seem  to  me  that  undue  emphasis  was  placed  upons 
the  Baltimore  &  Ohio,  rather  indicatmg  that  there  was  not  any  other 
hard-up  railroad  m  the  country.     Perhaps  there  is  not.     However 
that  IS  where  we  are,  and  I  believe  we  can  work  it  out.  ' 

\i^^  Chairman.  Unfortunately,  there  are  a  lot  of  tiiem 
Mr.  WiLLARD.  If  we  fail  to  make  the  effort  and  if  it  should  come 
about  m  2  or  3  years,  that  conditions  were  agam  good,  I  should  feel 
that  I  had  been  criminally  negligent,  if  I  had  neglected  to  do  every- 
thing possible  to  save  them  their  investment— and  I  befieve  it  can  be 
saved. 

If  we  should  fail,  under  the  terms  of  this  act,  why,  reorganization 
is  still  ahead  of  us.  ^       ^  >         & 

Just  one  further  word:  I  do  not  think  of  this  act,  and  what  we  pro- 
pose to  do  under  it,  as  reorganization.  It  is  an  honest  effort  on  our 
part  to  avoid  reorganization.  Were  reorganization  desired,  we  al- 
ready have  section  77,  and  certainly  it  would  be  much  easier  for  me  to 
have  said,^  All  right,  let  us  go  under  that  law,  and  let  things  work  as 
they  win.  It  IS  going  to  be  a  hard  job  to  work  out  our  salvation  under 
tms  law,  il  passed  as  it  is,  and  as  I  venture  to  hope  it  may  be;  but  if 
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It  IS  done,  I  am  sure  we  can  save  a  charter  that  was  granted  over  100 
years  ago,  we  can  save  our  security  holders  from  lai^e  losses,  and  keeo 
clear  the  record  of  the  Baltimore  &  Ohio  Railroad  ^ 

The  Chairman.  Very  well,  Mr.  Willard;  thank  you. 
witneL  '^'*'      "°^«'^**»''  tJiat  Mr.  Werner  will  be  the  next 

STATEMENT  OF  JOSEPH  L.  WEINER,  SPECIAL  COTOSEl,  REORGAN- 
IZATION DIVISION.  SECURITIES  AND  EXCHANGE  COMMISSION 
WASHINGTON,  D.  C.  "«iiLiooiu«, 

ExIt:ng%ommfssiS-  '^'""'  ^""  *^  "'*  *^^  ^^^^''^  '^^^ 

Mr.  Weiner.  That  is  correct. 

The   Chairman.  And    you    are    a    former    assistant    corporation 
'^''x^^\i?'  ^^^  ^^^^  ^'^y^  in  charge  of  utiHties?  rporanon 

Mr.  Weiner.  That  is  correct. 

of  N^ew^York?*''''*  ^^  ""^'^^  "'^'"''^^^  ^''''  ^^^  ^''^''^  ""^  Transportation 
Mr.  Weiner.  That  is  correct. 

tinl^fn?fifi^c?"''^v^*  P^'TiS*  T^"  are  special  counsel  on  reorganiza- 
1?;  lor  *ne  Securities  and  Exchange  Commission? 
Mr.  Weiner.  Yes. 

i^J^^P^^^^^t^'-  f^  ^/^^^  ^^^  Securities  and  Exchange  Commission 
f  JrLume''^''''  """'^  ''^'''^''  '^  '^'  legislation,  as  yfu  undersTand 

^r.^1'.^^'''^^'  ^^^^  "^^  'py  understanding,  and  I  was  directed  to 
appear  here  m  response  to  that  request. 

The  Chairman.  All  right. 
hJ^Ii  ^f^^l^'  I  ^^H^v^  *^^*  *  communication  from  the  Commission 

Uk  n  u*'  commumcation  states  much  better  than  I  could 

Jrnf^V'?^Pun^P%^^^"^'"^^        ^«^«  ^^  ^^e  CommissionTith 
respect  to  this  bill.     That  is  the  statement  which  you  requested 

AS  you  note  from  the  communication,  the  Commission  does  not 

rs^voftn^w^h  T'^^^.ll^  -^^  respect  to  any  raiboad  pr^bLms 
AS  you  know,  the  Commission  has  no  jurisdiction  with  resnect  trv 
milroad  reorganization.  It  does  have  jurisdiction  iiTrnuXr  of 
LTk  i^loVpP"^^  ^^  ^^^  reorganization  of  other  corporations? and 
back  m  1934  Congress  directed  it  to  make  a  study  of  the  operation  of 
corporate  reorganza^^^^  That  study  wL  conducted  rder 

the  direction  of  William  O.  Douglas  who,  I  believe,  first  came  tTthe 
Commission  as  director  of  that  study,  and  contmued  to  supervL  it 
later,  as  a  member  of  the  Commission,  and  as  chairman  '"P^"^"^^  '^ 
I  he  results  of  that  study  have  been  reported  to  the  Congress  in 
seven  portions  of  a  rather  elaborate  report,  of  which  tLeightTand 
the  r^.^^'^''^  '"f?''^^  '^  ^^P^^-  Probably  as  a  result  in  larfe  part  of 
rnncrT^f  Tr^^^*'"*"'  ^""^  information  Qontained  in  that  report  to  the 
r:rff  T\^^^K^  were  enacted  last  year  the  amendments  to  the  Bank- 
ruptcy Act,  which  substituted  for  section  77  B  what  is  now  chapteriO 

r^.ii±If  ^^'  ''^'"*e  ^i'^^"''  ^^'^^  ^'^^'^'^  reorganizatfonl  otKhan 
sS?lnfi  J^^  ""T  ^"'"^  conducted      In  that  legislation  certain  rather 

SSI      T^'^'f  f^^^^^  ^'P^^  ^^  Securities  and  Exchange 

Commission.     Therefore,  m  addition  to  the  stuay  that  was  prelim- 
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inanly  made  by  the  Commission,  the  Securities  and  Exchange  Com- 
mission now  has  the  experience  derived  from  participating  in  the  actual 
corporate  reorganizations  under  the  amended  Bankruptcy  Act  which 
went  into  full  effect  last  September. 

In  addition  to  that,  the  Commission  of  course  has  had,  under  the 
Public  Utility  Holding  Company  Act  jurisdiction  over  reorganiza- 
tions of  Public  Utility  Holding  Companies  generally  and  of  their 
operatmg  subsidiaries  as  well,  so  that  the  Commission  has  for  a  num- 
ber of  years  been  actively  participating  in  the  consideration  of  plans  of 
reorganization. 

The  Commission's  opinion,  as  expressed  in  its  communication,  is 
based  simply  upon  general  principles  which  the  Commission  believes 
are  applicable  to  all  reorganization  problems,  although  of  course  there 
may  be  special  considerations  as  applied  to  a  particular  industry  or, 
for  that  matter,  there  may  be  special  problems,  as  applied  to  anv 
particular  corporation.  The  Commission  has  never  advocated  a  uni- 
form plan  of  reorganization,  so  far  as  I  know— a  pattern  to  which 
every  enterprise  in  financial  difficulties  must  conform;  but  it  has 
recognized  that  certain  general  principles  relating:  to  corporate  re- 
organizations do  exist  and  ought  to  be  recognized  and  enforced,  regard- 
less of  the  type  of  enterprise. 

The  Commission's  conclusions,  after  a  study  of  the  bill,  as  requested 
by  your  committee,  are  that  the  bill  should  not  be  enacted;  and  the 
Commission  has  so  advised  your  committee,  in  the  communication  to 
which  I  referred,  and  which  is  part  of  the  record. 

I  do  not  know  that  there  is  anything  which  vou  would  care  to  have 
me  comment  upon  specifically  or  add  to  what*^!  have  already  stated. 
I  should  be  glad  to  do  what  I  can. 

The  Chairman.  Did  you,  yourself,  make  a  study  of  the  bill? 

Mr.  Weiner.  Yes;  I  studied  the  bill. 

The  Chairman.  In  the  letter  from  the  Commission  I  notice  it  is 
said  [reading]: 

Perhaps  the  most  pressing  need  by  the  courts  in  reorganizations  has  been  for 
lull  and  unbiased  information  and  advice,  and  for  administrative  and  expert 
assistance.  Mr.  Justice  Douglas,  then  a  member  of  this  Commission,  discussed 
the  matter  as  follows  before  the  House  Judiciary  Committee,  in  testimony  sup- 
porting the  enactment  of  the  present  chapter  X  of  the  Bankruptcy  Act  (H. 

*P4v-  ^^'  ^^^^  Cong.,  1st  sess.,  p.  38) : 

With  this  system  in  operation,  the  courts  could  do  very  little.  They  could 
otfer  investors  and  creditors  little  protection.  They  were  crippled  by  a  reor- 
ganization system  which  was  based  upon  the  theorv  that  reorganization  was  a 
procedure  wherein  the  legal  matters  were  left  to  the  court;  the  business  matters 
10  the  reorganizers.  Obviously  reorganization  is  not  strictly  a  legal  problem, 
it  is  a  business  and  administrative  matter  of  great  complexity.  And  even  though 
tne  courts  wanted  to  exercise  a  broader  conditioning  influence  over  the  whole 
process,  they  frequently  were  in  no  pasition  to  do  so,  since  they  did  not  have  nor 
were  they  m  a  position  to  get  the  facts." 

Under  the  bill  as  at  present  drawn,  is  it  your  view,  and  do  you 
take  the  same  view  that  the  Commission  takes,  that  they  have  really 
no  authority  to  pass  upon  the  plan? 

Mr.  Weiner.  Well,  as  it  happens,  we  covered  that  point,  which 
you  will  find  on  page  7  of  the  communication,  in  the  form  in  which 
you  are  holding  it.  Senator.     What  we  said  there  was  this  [reading]: 

Unquestionably,  the  accomplishment  of  sound  financial  structures  is  a  primary 
purpose  of  reorganizations.  It  may  appropriately  be  indicated  in  this  connec- 
tion that  the  proposed  legislation  does  not  in  terms  require  that  either  the  court 
or  the  Interstate  Commerce  Commission  be  satisfied  that  a  plan  submitted  under 
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tt..  II...  ,«.tto  u  or  ...h  ,„„„.„'„  ,H.',  .rziid  s  pK?w"  s^i'^r 

\ery  weU,  Mr.  Weiner;  unless  there  are  some  further  Question,   T 
believe  that.covers  the  matter-with  the  letter  that  sL  the  rSd 
Do  you  wish  to  ask  any  questions,  Senator  Neely? 
Senator  Neely.  No;  thank  you.  ^ 

The  Chairman.  All  right,  sir. 
Colonel  Anderson,  please. 

STATEMENT  OF  HENRY  W.  ANDERSON,  ATTORNEY,  RICHMOND 
IoAd'co"''"  '°'''''''  '^'^  ™'  BALTIMORE  &  S  rS 

The  Chairman.  Very  well.  Colonel  Anderson,  please  proceed 
Va      T^^f  f  "''•  ^^  T^^  '^  H*"^  ^^^-  And'e^on,  of  Riclunond 
Co-  in  th" n JSof  t^^  T""'f  ^'''.'^'  ^''^^^^'^  &  Ohio  RaHroad 

«  l^;  Chairman,  I  shall  be  very  brief.     The  purpose  of  my  discussion 
is  not  to  go  mto  technical  details  of  this  proposerieSLtfon  but 
rather  to  clear  up  some  points  on  the  record"  wkich  I  S  should  be 
cleared  up,  and  also  to  place  in  the  record  the  Baltimore  &  OMonlan 

L"l  poSnTo'k^ow  it'rV'T''  T  '''''  therr^L^ttV^wilft 
m  a  position  to  know  the  facts  about  tliat  plan  from  the  record   if 

geJesi's  ofTe  meaJ!fre'^l"fh-^i!''/'?^^'^'''T*"  ^^'  '^^ked  about  the 
«f  ttUn  T  {"•"*£,"'«•,  I  .thuik  It  IS  due  those  who  are  pioDonents 
?h„h  Wl-Judge  Fletcher  is  not  able  to  be  here  today-fo?me  t^Tav 
lastsSe?""!^  •^J't*'^?''?'''.!'  ^*«  ^''^  "«der  con'^ideratTon  si^ce 
aw  coStee  o  "ft.^""^*  -^  ^^.'"^  '•*'  ^^  Wearing  before  the 

?omSeTdtftil'a\ar:nnU^  l''"'''^'-  7'^'  '^^ 

Jiidw  PI«t«.hor.  o=i->j  •  fu^wiitted  It  to  the  association,  and 

tkfe     ftf5  wnrl    y  «ssis  ance^m  perfecting  it  in  certain  par- 
Ss k.ns  in  the  H^ 'S  "°  '*'  *^'''  ^'^  ^"■i  ?«  ^  know,  there  are  no 

m^  suZesLn  T  hI^TT  ""*  '""^^^^^  ^y  "^"^S^  ^«teher  or  at 
uiy    suggestion — ^Judge    Fletcher    receiving    suir?est,ion«    frnm    th^ 

Security  Owners  Association,  which  Mr.  Crav^  reresented    aJd 

^iS  '''°  'r?  ^^"^'•'^  "''^  investment  interest  New  Yo^ 
The  bi  1  was  entirely  prepared  in  that  wav.     It  was  not  drafted  bv  anv 

S J,t  ^atT^r^*^  ""'  ""'^  ^"^^^  -^  part  dt^S'irtS^ 
toIS  ^^^^I^t^^'^--^'  I  W  no  objection 
m^Iu  ^l''^^^'^^  I.  understand.     However,   I   felt  it  due   Judee 

Mf^^l  ^''°m''^  ''h  *°-^*y  *^*^*  ^  ^Pent  the  first  5  years  ol  my  business 
life  m  the  railroad  business,  to  learn  the  business  before  st^dybgTaw! 
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Smce  that  time  I  have,  with  the  exception  of  the  years  when  I  was 
abroad  dunng  the  war,  been  busy  with  railroad  matters.  From  1924 
to  1926  I  devoted  all  of  my  time,  except  what  I  gave  to  the  Govern- 
ment, to  hghting  the  so-called  Van  Sweringen  consohdations.  After 
that,  as  you  know,  I  opposed  the  St.  Paul  reorganization  plans  of  1926 
representing  a  committee  of  bondholders  before  the  Interstate  Com- 
merce Commission. 

For  the  past  7  years  I  have  been  engaged,  for  practically  all  of  mv 
time,  in  radroad  work  and,  among  other  things,  the  railroad  reorgan- 
izations.  i  have  been  profoundly  impressed  with  the  expense  and 
u  T^?^^^""^^  ^^,  railroad  reorganization,  and  I  have  felt  that  there 
.u"  .u  ^^T  ^^l^^^^n  of  the  problem— for  some  companies,  at  least- 
other  than  the  very  expensive  and  compHcated  procedure  now  em- 
ployed. 

It  occurred  to  me  that  if  we  could  apply  our  experience  in  other 
imes  of  business  to  this  railroad  problem,  where  there  was  not  such 
an  overwhelming  capital  structure  as  to  require  drastic  reorganiza- 
tion, we  might  earn  something.  In  business  I  have  had  to  deal  a  great 
deal  with  problems  of  this  character,  and  have  worked  out  a  number 
ol  cases  where  firms  which  became  embarrassed  during  periods  of  de- 
pression, went  to  their  creditors  and  secured  time  on  their  obligations 
and  were  given  time  either  to  liquidate  certain  of  their  obligations  or 
work  them  out  on  a  business  basis;  and  they  always  succeeded  in 
doing  It.  They  have  never  failed  yet.  I  thought  the  principle  might 
be  applied  to  certain  railroads— not  to  all  those  requiring  drastic  re- 
organizations but  those  which  did  not  require  such  action.  I  want 
to  say  that  there  never  was,  so  far  as  I  know,  any  intention,  in  con- 
nection with  this  bill,  that  railroads  in  77  should  be  taken  out  and  put 

ll'''l^''i^'^  •^'^^-     \'^''  "^*  ^^^""^  ^^^s  bill  will  do  that;  but  if  it  will  do 
that,  then  it  may  be  amended  to  prevent  this  being  done. 

I  he  only  thing  is  that  it  occurred  to  us  that  in  some  cases  there 
might  be  a  period  of  some  months  between  the  time  when  the  companv 
had  proposed  a  plan  and  the  time  when  the  necessary  assents  could 
be  secured,  since  it  takes  a  long  time  to  get  the  assents  from  a  com- 
pany s  secunty  holders.  Therefore,  in  some  instances  it  might  have 
been  necessary— and  might  have  been  necessary  for  the  Baltimore 
&  Ohio,  except  for  the  unusual  following  which  the  security  holders 
gave  It— to  put  It  temporarily  in  receivership,  while  they  were  working 
out  the  plan.  That  is  why  the  receivership  provision  was  put  in 
there.  It  may  have  been  too  broad  and  created  the  wrong  unpres- 
sion;  and  therefore  we  are  perfectly  willing  to  have  that  portion  amend- 
ed m  any  form  that  is  suggested;  because  we  will  take  the  risk  of  the 
iialtimore  &  Ohio  s  not  going  into  receivership.  So  if  desired  I  shall 
cooperate  to  the  maximum  with  the  committee  in  shaping  these 
provisions  so  that  no  company  in  77  can  come  under  this  bill  and  so 

TM.^V^"^P^^^  ^^  receivership  can  come  under  this  bill 
r^o  1     <-HAiRMAN    I  Understand  that  you  have  worked  on  some  rail- 
road matters  m  tins  connection. 

dra'^it^'arrsh^ull"   '^''  ""  '"'  "'^"''  '"'  ^^^^^^^^  ^'  ^^^  ^^ 

iinfc  ''5^-.''''I?"'^r?^  ^^  •*''.  ^^^  Commission:  Under  the  law,  as  I 
understand  it,  the  Commission  has  power  to  pass  unon  all  matters 
m  relation  to  the  public  interest,  affected  bv  this  bill.  I  may  be 
wrong,  Senator;  I  am  not  dogmatic;  I  have  practiced  law  too  long 
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However,  ^e  Commission  held,  on  my  very  earnest  argument  in 
the  A  ickel  pa4e  cases,  that  even  the  treatment  of  security  holders  was 
a  matter  of  pubhc  interest.  Certainly  provision  for  proper  financing 
current  requirements  of  the  railroad  is  a  matter  of  public  interest- 
that  IS,  the  provisions  for  capital  expenditures  during  the  period  of 
the  plan  are  certainly  a  matter  affecting  the  pubUc  interest,  because 

^V^^^^®^ .    .  operation  of  the  railroad,  and  a  public  service. 
•     J^l  Comniission  held,  as  I  now  recall— although  I  have  not  exam- 
med  the  decision  recently— in  the  St.  Paul  case  that  the  interests  of  the 
secunty  holders  constituted  a  matter  that  affected  the  public  interest 
How  broad  they  would  make  that,  they  must  determine. 

With  respect  to  the  Commission's  activities  as  to  matters  affecting 
private  interests  the  distinction  is  here  made  much  along  the  line  of 
your  bill  No.  1869.  Matters  affecting  private  interests  or  between 
themselves  are  matters  which  should  be  passed  upon  bv  the  courts 
because  they  reqmre  the  adjudication  of  private  rights,  and  the  Com- 
mi^ion  cannot  do  that.  Commissioner  Splawn  made  that  very  clear 
m  his  testimony— which  I  read  with  great  interest. 

Therefore,  the  purpose  was  to  make  the  distinction,  and  the  language 
of  this  bill  as  onginally  drawn  was  intended  clearly  to  give  the  Com- 
nussion  that  power,  and  the  broadest  possible  power,  as  to  any  matter 
affecting  the  public  interest,  and  then  to  foUow  the  language  of  sub- 
section  20  (a)  of  the  Interstate  Commerce  Act,  as  to  its  findings,  which 
language  is  very  broad,  as  to  what  is  a  matter  of  the  pubUc  interest 
vS.^^^^^  ^^^  ^^®  details;  you  know  the  language,  thoroughly. 
Ihe  Chairman.  Unfortunately  there  have  been,  in  the  past  in 
some  of  these  railroad  reorganizations,  as  you  know,  practices  and 
chicanery  that  went  on,  that  makes  us  feel  that  we  have  to  be  more 
careful  in  writing  the  law;  and  sometimes  it  makes  it  more  difficult 
for  the  honest  raih-oad,  when  we  are  trying  to  protect  the  public 
interest,  with  reference  to  some  of  these  other  people. 

Mr.  Anderson.  Yes,  Senator;  I  am  entirely  in  sympathy  with 
your  desire  to  do  that;  but  I  want  to  make  it  entirely  clear  with 
reference  to  that  matter,  as  affecting  the  purpose  of  this  bill. 

In  the  second  place,  Mr.  Berle  suggested  that  there  were  certain 
jokers  and  matters  of  intent  in  the  bUl  which  were  not  manifest  on 
its  face.  On  behalf  of  Judge  Fletcher,  who  authorizes  me  to  say  it,  and 
of  myself,  I  want  to  say— although  I  do  not  think  it  necessary— that 
there  is  not  the  slightest  foundation  for  any  such  suggestion.  Those 
clauses  referred  to  were  drawn  by  us.  They  were  offered  to  meet  the 
wishes  of  the  investors,  as  to  what  they  wanted  the  findings  to  be. 
We  all  are  opposed  to  any  ulterior  ''intents"  or  ''jokers"  and  we  are 
ready  to  accept  all  suggestions  that  will  make  it  clear.  This  bill  has 
nothing  to  do  with  reorganization.  It  is  a  bill  of  adjustment  to  avoid 
reorganization,  mstead  of  to  accompHsh  such  action.  Therefore,  a 
hnding  under  or  decision  on  this  bill  would  have  no  bearin^^  on  sec- 
tion 77.  * 

I  wish  to  say  further  that  it  was  intended  to  be  limited  to  those 
corporations  that  the  Commission  found  could  carry  out  a  plan  of 
adjustment  instead  of  requiring  reorganization;  it  was  intended  that 
*^\<-^mmission  should  find  that  the  condition  of  the  property  was 
such  that  the  company  had  substantially  earned  its  interest  charges 
ma  Jater  penod  of  years.  For  instance,  let  us  use  the  Baltimore  & 
Ohio  as  an  illustration:  The  Baltimore  &  Ohio  has  earned  its  interest 
charges  throughout  the  depression,  except  in  1938,  taking  the  aver- 
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age  earnings  of  the  last  7  years.  In  some  years  it  has  gone  a  little 
below,  and  in  some  a  fit  tie  above;  but  for  the  average  it  has  sub- 
stantially earned  its  interest  charges.  Now  it  proposes  to  convert 
more  than  one-third  of  that  interest  into  contingent  interest.  The 
company  and  its  creditors  are  willing  to  do  that.  Therefore,  it  is  a 
perfectly  sound  plan,  with  a  50-percent  margin  over  fixed  charges, 
on  the  basis  of  its  earnings  during  the  7  years.  That  is  what  we  had 
in  nund;  that  a  company  that  had  substantially  earned  its  interest 
charges  m  the  last  number  of  years  could  then,  under  this  proposed 
act,  make  the  effort  to  avoid  drastic  reorganizations  by  an  adjust- 
ment with  its  creditors.  If  it  failed,  nobody  would  be  worse  off 
than  before,  because  they  would  have  the  same  liens.  If  it  succeeded, 
then  everybody  would  be  better  off. 

Now,  that  was  the  theory  of  this  bill.  Whether  we  were  felicitous 
in  expressing  it  is  not  necessary  for  me  to  discuss. 
^^.The  second  point  with  respect  to  which  it  was  stated  we  had  a 
"joker,"  was  with  respect  to  where  you  stamp  the  coupons,  when  you 
pay  them  in  part,  with  the  amount  and  circumstances  of  the  payment 
It  so  happened  that  Mr.  Clay,  of  the  R.  F.  C,  called  my  attention  to 
that  the  day  before  the  hearing.  I  said,  "If  that  is  capable  of  any 
such  interpretation,  strike  it  out";  and  I  had  made  a  notation  in  my 
papers,  here,  to  strike  it  out.  Under  that  plan,  you  would  stamp  the 
amount.  It  might  be  paid  under  the  plan  or  under  other  circum- 
stances. You  could  then  not  say  you  paid  it  under  the  plan  or  paid 
It  with  certain  conditions.  I  said,  "I  do  not  want  any  misunderstand- 
ing. Strike  out  the  'amount  and  circumstances,'  and  just  say,  'show 
the  payment.'  " 

Senator  Neely.  Then  you  are  willing  to  accept  Mr.  Berle's  amend- 
ment? 

Mr.  Anderson.  Not  only  that,  but  I  had  suggested  it  myself,  and 
with  the  intent  of  meeting  the  objection  stated.  It  never  occurred 
to  us  that  it  was  capable  of  such  interpretation  as  has  been  suggested 
and  we  do  not  think  so  now,  but  we  are  perfectly  willing  to  amend  it. 

I  wish  to  say  that  what  I  had  further  to  say  regarding  the  bill  in  its 
original  form,  I  have  said  before  the  House  committee,  and  I  do  not 

^  *mi^  ^^^^  ^^'^^  ^^  ^^^^ '  ^  suppose  all  that  is  before  this  committee. 
1  he  Chairman.  That  is  right. 

Mr.  Anderson.  I  still  hold  the  views  then  expressed.  I  do  not 
want  to  repeat  that. 

In  the  second  place,  I  want  to  discuss  the  Baltimore  &  Ohio  situa- 
tion. With  your  permission,  I  should  like  to  offer  for  the  record, 
hrst,  the  Baltimore  &  Oliio  plan,  so  that  you  will  have  it  for  your  use 
Ihis  is  a  copy  of  the  Baltimore  &  Ohio  plan,  with  all  of  the  communi- 
cations to  security  holders,  and  I  offer  this  for  the  record,  so  that  you 
will  see  exactly  what  the  Baltimore  &  Ohio  did  in  getting  this  plan  out. 

(The  documents  above  referred  to  are  as  follows:) 

Plan  op  The  Baltimore  and  Ohio  Railroad  Company  for  Modification  of 
Interest  Charges  and  Maturities,  Dated  August  15,  1938 

(Including  Buffalo,  Rochester  &  Pittsburgh  Railway  Company,  Buffalo  &  Susque- 
nanna  Railroad  Corporation,  and  Cincinnati,  Indianapolis  &  Western  Railroad 

I.    INTRODUCTORY    STATEMENT 

«nK''r'^-^  P*""  ^'?'??  ^^^^.^'^  ^^^^'  inclusive,  the  Company  (including  operated 
subsidiaries)  earned  then  existing  fixed  charges.     Such  charges  were  earned  in  1933 
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1931  to  1937,  inclusive,  such  combined  earnines  averaeed  sV S^s  04^  . 

in  l4v\",:i*'deXirthe''comnan'l^'''  developed  in  the  latt'^erTaJf  omffiiesulted 
decli^was  esplcX  crit?caTCaVseT^  '"^''"""''-  •  ^^^^  «'f««*  °f  ^^is 

^.?t''o':L':^t\t'TdltionTS^^^^^^^^^^^ 

the^rttra'r'i°i^torc\res*.ateir^^^^^^^ 

available  for  interest  during  the  f  ft  stxmonths  of  1^8  were  $Tf%  ?ns'r«' 
than  fixed  charges  for  that  period.  During  most  of  that  rirfoH  f  hi  '  *  ■'  °^  '^'^ 
above  referred  tn  wopo  nn*  ;„  „<r»„t  i^uimg  mosi  or  mat  period,  the  rate  increases 

hrst  half.     The  deficiency  for  the  first  eight  months  of  1938  was  «/2  SfilolS  oV;5 
SnceTgS^fhTr'^^^  """l  *r""*  t°  ""^^  than  $14,OT0^*    $12,864,962  and 
ag^l'siVt&^^S^s^t^^^ 
gr/J^nf  rmXjr  VdTfht  conX-Snllt^^Sj^^B^ 

fhe^4k?;  IIS*tt  o'iT9lte'll°4'2lW''pVrt^  *'^^^^^^^^    °° 

^r^^in^ted^ss-ri^^^ 

tamed  in  condition  to  assure  safe  and  adequate  service. 

i^Te  principll'"amoln^"rf'T72'V'??T7*«°'  »*?' '82,000,  ^otes  held  b^R   F.t 
..aturitL<^'?ifeStfanTit7SteZ^^^^^  ''"'^  -^-"  «-"- 

be  redS' at"lZf  "f^'Jii'  T""*'"'  *!]?*  ''•^  ^°™«  ">«»"«  ^'^'^d  interest  charges 
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The  accompanying  Plan  has  been  prepared  with  the  above  objects  in  view 
It  does  not  contemplate  any  reduction  in  the  principal  amount  of  exiting  obligl: 

^i''u?r''L'^''*'!J' M°r^  ""^r  ^^^J^  ^'^^^^  1^«^«-     The  three  large  nearbrmlturitlts 
(4H%  Secured  Notes  of  1939,  P.  L.  E.  &  W.  Va   4s  of  1941  and  saiH  Si7^  771  ^7! 

?f  Tf  ll^^rK^^'l  W^  S-  F-  C-^  and  a  small  ma\X  of  t^^^^^^^^^ 
Rochester  &  Pittsburgh  (L.  P.  &  C.  os  of  1939)  are  to  be  extended      Fixed  interest 

is  to  be  payable  on  the  extended  Secured  Notes  at  4%,  which  the  Board  of  Direc- 
tors believes  to  be  a  fair  rate  in  view  of  the  reduction  of  fixed  charges  under  the 
Plan  and  the  short  term  of  the  extension.  Interest  is  to  be  continued  at  present 
ff  Z.^^Ih^.!^"'  ^^^*'  except  to  the  extent  that  recent  experience  indicates  that 
«  n^rf  nr  «ll  oAT^  ^.^  ^  Contingent  status.     The  interest  to  be  made  contingent 

Company,  namely :  ''^''^  ^'^^*  ''^^''  ^"^  ^^"'  ^''"^^  ^^  ^^^^^^  «^  *^^ 

t^i'^lZToTt^^s  ^IlL^cTer^'^^  '^^^^  ^^"^«-  ^^-  -^  -  ^*h-  ^^teres^t 
(2)  80%  of  the  interest  charges  on  the  Refunding  Mortgage  Bonds 
Jffirpr«^?1h'  r'  *^^  Junior  .lien  of  the  system.  In  the  judgmfnt  of  the 
officers  of  the  Company  the  hen  position  of  the  respective  underlying  mort- 
gages (1.  e.,  mortgages  under  which  bonds  are  outstanding  in  the  hands  of  the 
pubhc  secured  as  to  raihoad  properties  or  equipment  of  the  Company  by  a 
nrl!^?-'"'  \*^^*  ?^  the  Refunding  Mortgage)  and  the  earnings  which  the 
properties  subject  to  such  underlying  mortgages  contribute  to  the  svstem 
fairly  support  their  present  secured  interest  charges,  and  accordinglv  no 
modification  of  such  charges  is  proposed  in  the  Plan.     20%  of  the  interest 

befnfthr.\^'  ?f  "^^^-^g  ^":i^¥^  ^^^^^  '''^^  '^^^'"^  as  fixed  Lte?est  that 
f  hP  P^f^f  J^^^''\i''  Y^'""^  i""  *^^  ^*^'"  ^^  P^^«^"*  earnings  it  is  believed  that 
the  Refunding  Mortgage  Bonds  participate  in  the  return  from  such  under- 
lying  bonds  through  pledge  thereof  as  collateral  under  the  Refunding  Mort- 

latlr«7n'nHlr^r'pT  Z^'  ^^T^""*?  *^''^^?^  P^^^^^  ^^  t^^^^  securities  as  col- 
lateral under  the  Refunding  Mortgage.     Aside  from  such  pledged  collateral 

^n  oK  ""  «^*he  Refunding  Mortgage  (except  for  a  first  lien,  direct  or  indirect 
tLnmJ'J  "^^tl  °^^^"*-«ff  li^,«  ?.^d  on  about  408  miles  of  branch  line  whTch 
the  officers  of  the  Company  believe  to  have  no  significant  net  earnings)  is 

?«/li'  J''''''''  ^'!^'  "^'"^i*  ""'  ?^^''^^S^  P'^^g^  ^f  other  collateral,  on  most  of  the 
[f  in V   orZ^'*'^'  ^''?-  ^qj^^P^^^t  «f  the  Company.     The  sirplus  earnings 
If  any   of  such  properties  (any  excess  over  requirements  for  secured  interest 
Zn7A  ^\^^^.^y^?«  ?.«°ds  would  be  allocable  to  the  Refunding  Mortgage 

studies  thPrpinf/f;;/'^^!,^-  T'"''^-  ^^^^^tainable  without  prolonged  statisticll 
studies,  the  results  of  which,  m  view  of  the  numerous  factors  involved,  would 
not,  in  the  opinion  of  the  management,  be  conclusive.  Accordingly,  the 
thP^r  nlpr'n  P^'Tf  ^  ^"  the  Refunding  Mortgage  Bonds  is  based  solely  on 
their  pledged  underiying  and  terminal  collateral  without  allowance  for  their 
existing  jumor  lien  The  junior  lien  of  the  Refunding  Mortgage  B^Lds  is 
^v^n IT;  f^o.g^i^ed  by  giving  them  under  the  Plan  a  first  call  on\ll  earnings 
available  for  interest  which  is  contingent  at  the  time  on  earnings,  vari  pasfu 
with  relatively  small  amounts  of  bonds  having  a  first  lien  on  s^ome  or  a  1  of 
the  properties  of  the  three  operated  subsidiaries  below  mentioned, 
and  on  two  issues  of  bonds  of  operated  subsidiaries,  namely: 

(3)  Part  of  the  interest  charges  of  two  operated  subsidiaries  (namely  40% 
of  the  interest  charges  on  the  C.  I.  &  W.  Firsts  and  33^%  of  the  interest 
charges  on  the  B.  R.  &  P.  Consolidateds) .  Since  the  properties  of  these  two 
companies  (and  also  of  the  Buffalo  &  Susquehanna)  are  operated  bv  the  Com- 
pany and  no  separate  earnings  statements  are  kept,  any  effort  to  segregte 
JiP«'r?fprlH  ?'"  K^  Power  of  such  respective  properties  involves  the  difficul- 
ties referred  to  above  The  treatment  of  the  bonds  of  all  three  operated 
subsidiaries  (B.,  R.  &  P.,  B.  &  S.  and  C.  I.  &  W.)  has  accordingly  not  been 
based  upon  any  statistical  studies  for  the  segregation  of  earning!  but  solelv 
T.U  Infip"^.^""""*  ^^  ^^I  ''^'%'  ^^  *^^  Company  as  to  what  treltinent  is  fair 
evniiiPn^J  nl" ''""i^'^^Ti^''^.""'^  ^u^"^S  S^^^^  *«  the  respective  earnings 

f riSo  o.^i^!-^"''^  subsidiaries  prior  to  the  unification  of  operations,  existing 
traffic  conditions,  the  relation  of  the  properties  of  such  subsidiaries  to  th? 
system  as  a  whole  and  other  relevant  facts. 
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fioH  kI  .^"4^^  ^^""l^  h'"''^!  maturing  after  said  eight-year  period  will  not  be  modi- 
fied by  the  Plan.  ^ o  funded  debt  of  the  Company  or  its  subsidiaries  except  those 
uTofXfi  ^'?FW  M^l"  ^"  modified  by  the  Plan,  except  that  the'^inklLl 
f^  kH  a  ■  ^  ^'  First  Mortgage  Bonds  is  to  be  modified.  No  modifications  are 
in  the^lan  '"  *"^  securities  of  the  Company  or  its  subsidiaries  except  as  provided 

hoIri*rfoTf  *  '^^1f  *Sf  *^??f  "*  V^'^^l  *^^  ^^^"  '^  *^  be  payable  (in  the  order  stated 

for  f  hP  rfnl?  i^p  ^l^^K^  '^  ^"1*^  *^?  ^""^T^  *^**  '*  "^^y  b^  ^^^°ed  after  deductions 
for  the  Cap  tal  Fund  hereinafter  referred  to  and  after  a  deduction  in  1939  onlv  of 
not  exceeding  $  0,000,000  to  provide  for  necessarv  working  capftal.  Such 
interest  will  be  fully  cumulative  and  must  be  paid  in  full  before  provision  for  any 
dividends  and  m  any  event,  whether  earned  or  not,  at  or  before  the  maturity  of  the 
i^l^^i^'V^u^^-  Smce  It  is  obviously  essential  to  the  public  service  and  in  the 
interest  of  all  security  holders  that  adequate  funds  should  be  provided  out  of 
earnings  to  supply  capital  improvements  necessary  to  maintain  the  property  as 

fn/w^^'^'VwT''''^^^'?"  ^^^''^^y'  *  ^^P^^^l  F""d  ^^^  this  purpose  of  not  exceed- 
mg^>^%  of  total  operating  revenues  is  proposed  and  provided  for  in  the  Plan 
While  any  obligations  for  contingent  interest  remain  outstanding,  to  be  deducted 
from  earnings  after  fixed  charges  but  before  contingent  interest.  Interest  matur- 
ing after  such  eight-year  period  will  not  be  modified  by  the  Plan 

Ihe  Plan  also  provides  that,  so  long  as  any  obligations  for  contingent  interest 
remain  outstanding  and  m  any  event  until  $100,000,000  of  obligations  (of  anv 
cl^s  or  classes  secured  by  lien,  except  equipment  trust  obligations)  shall  have 
been  retired  through  the  Sinking  Fund,  a  substantial  Sinking  Fund  shall  be  set  up 
out  of  any  surplus  earnings,  after  providing  for  fixed  charges.  Capital  Fund  and 
contingent  interest  and  after  said  deduction  (in  1939  only)  to  provide  for  neces- 
sary working  capital.  The  Sinking  Fund  is  to  be  applied  to  reduce  debt,  to  pro- 
vide  adequate  working  capital,  and  for  capital  expenditures.  It  is  also  provided 
that  those  bonds  all  or  the  greater  part  of  whose  interest  is  made  contingent  (Re- 
fundmg  Mortgage  Bonds  and  Convertible  4^%  Bonds)  shall  be  given  the  right 
to  convert  their  bonds  into  Common  Stock  of  the  Company  at  $100  per  share 

Lnder  the  Plan,  if  effected,  the  bondholders  will  continue  to  hold  their  existing 
principal  obligations  of  the  Company  and  the  appurtenant  interest  obligation! 
maturing  after  the  eight-year  period  of  contingent  interest.  During  the  eight- 
year  period  of  contingent  interest  the  bondholders  will  have  reasonable  assurance 
of  receiving  the  interest  which  remains  a  fixed  charge  under  the  Plan;  they  will 
also  be  entitled  to  receive  the  remainder  of  their  present  interest,  if  and  when  it  is 
earned  after  the  aforesaid  deductions  to  provide  for  the  operating  needs  of  the 
property,  but  m  any  event  not  later  than  the  maturitv  of  the  principal.  In  addi- 
tion, provision  is  made  for  a  sinking  fund  for  capitalpurposes  as  aforesaid  out  of 
moiiey  which  would  otherwise  be  available  for  dividends. 

•  lu  [""^f  d  debt  of  the  Company  and  its  operated  subsidiaries  now  outstanding 
in  the  hands  of  the  public  (including  certain  bonds  held  ahve  in  sinking  funds), 
the  present  fixed  interest  charges  thereon  and  such  charges  upon  complete  realiza- 
tion of  the  modifications  proposed  in  the  Plan  are  set  out  in  Schedule  1  The 
annual  average  of  the  reported  earnings  of  the  Companv  and  its  presently  operated 
subsidiaries,  as  combined,  for  the  years  1924  to  1930, 'inclusive,  1931  to  1937.  in- 
clusive, and  1924  to  1937,  inclusive,  and  the  relation  of  such  average  earnings  to 
the  deductions  and  charges  proposed  under  the  Plan  are  shown  iji  Schedule  2 
uie  combined  income  accounts  and  combined  profit-and-loss  accounts  of  the 
Company  and  its  subsidiaries  now  operated  by  it  for  each  of  the  vears  1924  to 
1937,  inclusive,  and  for  the  first  eight  months  of  1938  are  shown  on  Schedule  3. 

in   in?o^^^  ?*^^  balance  sheet  of  the  Company  and  such  subsidiaries  as  of  June 
30,  1938,  IS  shoA\-n  on  Schedule  4. 

The  Alton  Railroad  Company  (hereinafter  called  the  Alton),  aU  the  stock  of 
which  is  owned  by  the  Company,  is  separately  operated.  Neither  its  obligations 
nor  Its  earnings  are  included  in  the  Plan.  The  Companv  has,  however,  guaranteed 
a  note  of  the  Alton  to  R.  F.  C.  which  matured  Julv  28,  1938,  in  the  principal 
amount  of  $1  894,633,  and  has  pledged  certain  securities  owned  by  the  Company 
as  collateral  for  such  note.  The  Alton  is  now  negotiating  with  certain  of  its 
security  holders  a  proposed  plan  for  modification  of  its  interest  and  rental  charges 
Ihe  Board  of  Directors  of  the  Company  believes  that  the  continuance  of  the 
present  relationships  between  the  Company  and  the  Alton  is  beneficial  to  both 
companies,  and,  m  order  to  aid  the  Alton  in  working  out  a  plan,  the  Companv  mar 
agree  to  continue  the  present  arrangements  with  the  Alton  for  coordinated  opera- 
tion, including  the  existing  arrangement  wherebv  no  per  diem  is  debited  or  credited 
in  respect  of  equipment  interchanged  between  the  Company  and  the  Alton    The 
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ultimate  provisions  of  any  such  plan  in  respect  of  such  guarantv  or  thp  Alfnn 
fitock  owned  by  the  Company  are  not  now  determinable    ^^*'^"*^  ""^  *^^  ^^*^^ 

is  fsTenulf ""' wfth  the^^^^^  F'^^^*  ^"^  ^^r'%^^'  ^^«P^"««  ^^  '^^  bondholders 
18  essential.     With  the  present  low  earnings  the  Company  is  not  in  a  oosition  to 

continue  to  make  mterest  payment  for  any  substantial  period  of  time  aTd  a 
default  m  interest  prior  to  the  consummation  of  the  Plan  mighrserLsireAcSnger 
Its  successful  accomplishment.  Believing  that  the  Plan  is  in  theTterest  of  1L 
i'^.'ln^ed  TnH*^h  ^^-^P^ '^  '"^"^^>  '^  ^^*^  ^^e  earnest  recommenda  ?on  thatt  be 
?o  that  end  '"'  *^'''  ''^''  ^"*''''*  *^"  ^^"""^>'  ^^^^^'^  take  prompt  action 

II.  SCMMART   OF   OUTSTANDING   CAPITALIZATION 

„f '^'!f„n!f'i*''''fai,c°,°^  the  Company  outstanding  in  the  hands  of  the  public  as 
prist'csSirso'sXeir?)':'"^  ""•*'^'°  """^^  "^^'^  ''"-  ™  Bmlcing'fu'n5st''ci,^ 

F^Terdirofk:-;:::::::::::::-- -''Il'^lin 

Capital  stock  of  subsidiary  companies  out- 
standing   ig7^  Q5Q 

Total  Capital  Stock «.«,-  ooc   roe 

Guaranteed  stocks  of  subsidiary  compa'iiies  5>dio,  dZd,  &d5 

underlying  Company  mortgages  having  a 

par  value  of ^3  ^q^  ccq 

Baltimore  and  Ohio  Equipment  Obligation's". :       2 1',  960',  000 
Other  Funded  Obligations  Issued  or  Assumed 

by  the  Company 512,  686,  378 

Total  Issued  or  Assumed  Obligations $638  353  928 

Unassumed    obligations    of    operated    Sub- 
sidiary Companies 45  472  159 

Total  Funded  Obligations $684.  826,  078 

III.  MODIFICATIONS    PROPOSED    BY   THE    PLAN 

(a)  Securities  of  the  company 

v}'  y^P^^^i^^l^  O'lrf  Ohio  Railroad  Comvany,  Pittsburgh,  Lake  Erie  and  West 
Virginia  4%  Bonds,  due  November  1, 1941,  of  which  $43  182  OOn  rTrin^Jrfoi  I^       f 
are  outstanding  in  the  hands  of  th^  pub  ic   $21  177  000  arf  ^iXd^^^^^ 

f  Jr  a'nPHoH  ^'f  ^^'^P^"^'^  ^T"^^'  ^^"  ^^  extended  a^  the  s'^mlrat^'of  interest 
nn  fhf  k"^  "!!  *«^„year8  SO  that  they  will  mature  November  1,  1951  Interest 
on  these  bonds  will  continue  to  be  a  fixed  charge  and  they  will  continue  to  be 

rn'dTcfueTL^e'st  ^^^^P^^^)  on  any  interest  date  at  tLl^pV^T^^^^^^^ 

2.   The  Baltimore  and  Ohio  Railroad  Comvanv  Five  Ypnr  ZU,o/   <?^^,^^j  \t  t 

nerio^Tfi  ''  '^^^'  °'  which  $50,000,000  arfoTtstandinrwrn  S  ext^nded^ 
period  of  five  years,  so  that  they  will  mature  on  August  1  1944  Thev  wHl  bLr 
interest  at  the  present  rate  of  4^%  to  their  present  maturitv  on  August  1  193^ 
and  thereafter  at  the  rate  of  4%  per  annum,  in  each  case  as  a  Sed  charge  The 
iNotes  (now  redeemab  e  as  a  whole  on  Februarv  1  IQ^Q  «f  inos/f^  *  /i?  •'  • 
cipal  amount  and  accrued  interstf  ^m  be  mad^e  kdeem'ab  e  ^"It^ok  but"nSt"fn 
part,  at  any  time  after  August  1,  1939,  on  thirty  days'  notice  at  their  orinninS 
amount  and  accrued  interest.  The  collateral  seonrincr  th»  iviT^fi  iP  P?' 
unchanged,  except  that  the  provisions  of  the  RrfSnZ|  Ind  Gen?ra7  MoXie 
Bonds  constitutmg  part  of  such  collateral  wiU  be  modffied  as  set  out 3.^! 

terpi^!!^^'i;tlri\iM^^^^ 

will  continue  to  be  a  fixed  charge.  The  collaterS^lcuring  Sese  NotS  wni  JS 
mam  unchanged  except  that  the  provisions  of  certalTsystem  b?nds  co^stTt  7t^^^ 
part  of  such  collateral  wiU  be  modified  as  set  outTparSph^  1  aSH  of  twf 
Section  (a)  and  paragraphs  1  and  4  of  Section  (b)  below  ^  »"«»  «  of  this 
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J'  u  ^^^1^%^  and  Ohio  Railroad  Company  First  Mortgage  5%  Bonds  (herein- 
after called  the  First  Mortgage  5%  Bonds)  bear  interest  at  the  rate  of  5%  per 
annum,  1%  of  which  is  not  secured  by  any  lien  and  is  therefore  an  unsecured 
?hi'l^ihT       the  Company      It  is  proposed  that  this  1%  of  interest  in  respect  of 

proved  irArlic^eTh^ere^^^^^^  ^'  ''^'^  '^  "^^^^  ^^"*^"^^"*  -^  --"^^^^  - 
tx}'  '^\  Baltimore  and  Ohio  Railroad  Company  Southwestern  Division  Bonds 
(heremafter  called  the  Southwestern  Division  Bonds)  bear  interest  at  the  rate  of 
^r^^r^"  *"""P'  1>^%  of  ^'hich  IS  not  secured  by  any  lien,  and  is  therefore  an 
unsecured  obligation  of  the  Company.  It  is  proposed  that  this  1)^%  of  interest, 
n  respect  of  the  eight  years  from  January  1,  1939,  be  made  contingent  and  cumu- 
lative as  provided  m  Article  V  hereof. 

R^J^WK  ^^^^'^^^^  ''n'^R¥'^  Railroad  Company  Refunding  and  General  Mortgage 
iS^lii  Q^'"*^**^'"^*"^^  the  Refunding  Mortgage  Bonds)  are  issued  in  six  series, 
of  which  Series  A,  D  and  F  bear  interest  at  the  rate  of  5%  per  annum  and  Series 
S'  y'  ^£%^  ^,^^^  interest  at  the  rate  of  6%  per  annum.  All  Series  B  Bonds  and 
beries  E  Bonds  are  pledged  or  held  in  its  treasury.  It  is  proposed  that  one-fifth 
of  the  interest  on  these  bonds  (i  e.,  1%  on  the  Series  A,  D,  and  F  Bonds  and  1^% 

fhA^^3''T  ^^.1^"^^^  ^f"?^")  ^^"  '^""^^"  ^  fi-^^d  charge.  It  is  proposed  that 
the  remainder  of  the  interest  m  respect  of  the  eight  years  from  August  1,  1938,  in 
the  case  of  the  Series  B  Bonds,  September  1,  1938,  in  the  case  of  the  Series  D  and 

fq^R^  ;k^*'*''^®%Vk^«^^'.  '"A*^^5*^^f^  *^^  ^"^«  ^^  S«°ds,  and  December  1, 
1938,  in  the  case  of  the  Series  A  and  C  Bonds,  will  be  made  contingent  and  cumu- 
lative as  provided  m  Article  V  hereof. 

Holders  of  Refunding  Mortgage  Bonds  becoming  bound  bv  the  Plan  will  thereby 
consent  to  the  modification  of  the  covenants  of  the  Refunding  and  General  Mort- 
gage so  as  to  remove  a  restriction  presently  contained  in  said  mortgage,  by  pro- 
viding that  the  Company  may  (without  default  under  the  Refunding  and  Gen- 
eral Mortgage)  at  any  time  or  from  time  to  time  extend  (on  such  terms  and  for 
such  periods  as  the  Company  may  from  time  to  time  determine)  (a)  anv  bonds  of 
any  issue  of  which  any  or  all  are  outstanding  in  the  hands  of  the  public,  which 
are  secured  by  a  lien  senior  to  that  of  the  Refunding  and  General  Mortgage  and 
which  mature  ^efore  January  1,  1947  (including  the  Pittsburgh,  Lake  Erie  and 
West  Virgmia  Bonds),  and  (b)  with  the  consent  of  holders  of  66%%  in  princinal 
amount  of  the  Refunding  Mortgage  Bonds  at  the  time  outstand  ng   any  su^ch 
senior  bonds  of  any  later  maturity  or  maturities  &f  ^  y  »"»^" 

In  consideration  of  their  acceptance  of  the  Plan,  holders  of  Refunding  and 
General  Mortgage  bonds  accepting  or  becoming  bound  bv  the  Plan  will  be  given 
the  option  to  convert  their  bonds  into  Common  Stock  6f  the  Company  on  the 
basis  of  $100  per  share  with  provi.sions  for  adjustment  of  said  conversion  price 
m  case  the  Company  should  issue  Common  Stock  at  less  than  said  conversion 
price,  substantially  similar  to  those  now  contained  in  the  Indenture  under  which 
the  Convertible  4K%  Bonds  (the  only  issue  of  convertible  bonds  now  outstand- 
ing) \yere  issued,  such  right  of  conversion  to  remain  in  effect  until  fifteen  days 
pnor  to  maturity  or  redemption.  ^ 

The  issue  of  additional  bonds  under  the  Refunding  and  General  Mortgage  will 
be  limited  by  reducing  th^  principal  amount  issuable  after  January  1,  1939,  on 
the  basis  of  additions,  betterments  and  improvements,  to  75%  of  the  cost  thereof 
and  by  permittmg  and  requiring  that  in  the  case  of  bonds,  if  any,  issued  for  the 
acquisition  of  equipment  the  maximum  term  shall  be  fifteen  years  and  an  annual 
sinking  fund  shall  be  established  at  a  rate  adequate  to  retire  (at  par)  any  bonds 
so  issued  by  their  maturity.  Under  the  present  provisions  of  the  mortgage  no 
bonds  may  be  issued  having  a  maturity  eariier  than  December  1,  1995-  no  such 
sinking  fund  is  required;  and  additional  bonds  mav  be  issued  up  to  90%  of  the 
cost  of  equipment  and  100%  of  the  cost  of  other  additions,  betterments  and  im- 
provements until  the  amount  of  bonds  outstanding,  plus  those  reserved  to  retire 
prior  debt,  equals  $600,000,000,  and  thereafter  up  to  80%  of  such  costs 

Except  as  herein  provided,  the  Refunding  and  General  Mortgage  will  remain 
unchanged,  and  additional  bonds  bearing  fixed  interest  may  from  time  to  time 
be  issued  thereunder  as  therein  provided. 

7.  The  Baltimore  and  Ohio  Railroad  Company  Convertible  AViJo  Bonds  are  un- 
secured. It  IS  proposed  that  all  interest  on  these  bonds  in  respect  of  the  eieht 
years  froni  August  1,  1938,  be  made  contingent  and  cumulative  as  provided  in 
Article  V  hereof.  ^ 

In  consideration  of  the  acceptance  of  the  Plan  by  the  holders  of  the  Convertible 
Bonds,  the  present  right  to  convert  such  bonds  into  Common  Stock  of  the  Com- 
Pf^s o-*"  ^  improved  by:  (a)  reducing  the  conversion  price  from  its  prespnt  basis 
of  $12o  per  share  before  February  1,  1941,  and  $130  per  share  before  February  1 
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'^^'do:^^n£^^i^.  compt7sruid?srr^  ^^^  ^^rt--*  ^'  -^^  -- 

conversion  price;  and  (b)  e^tendfnrsnph  ^^t-^'^T''  ^^^""^  ^^  ^^««  t*^^"  ^^id 
bonds   untnV^  ^fX^^tZ^ty  o^rTeX^T^'^"*  *'^  ^^^'^  ''  *^^ 

annil^Ld  iXe^^^^^  fundld'd"eK'th"'|i^  '^  ^^^^>  "^"  ^^-^  the 

will  be  $10,866,225  a  year  of  contingent  interest  charges.     (See  Schedule  1.) 

(6)  Securities  of  operated  subsidiaries 

i^^cfl^^T^r  ^nS^^^oZ^T^^f^ :;'  *!lT  r^''*??  subsidiaries  of 
called  the  B^'r  ^  P )    Biffa?o  &  Sui,,rh»nn"i'' P^''^*^  Company  (lierein 

aT/ereL-arL';:^i»^rSt^^^^^^ 

assumed  by  the  Companv  The  ptn^ol  k  ^^- ^i  ^"?*^  companies  are  not 
whetherornotitiscXiedoutastoaL^r^«i?nf?^^^^  out  as  to  the  Company 
may  be  carried  out  as  to  anv  ohp  or  Z.J  f  .^J  *^^^^  operated  subsidiaries,  and 
not  carried  out  as  to  ^'      uSon  thepffp^f.^/  ^^flt  operated  subsidiaries  even  if 

interest  in  respe"et  oflhTeigrra^  from  "^olll^^ ^''T^t^mTi",'''  ^"^ 
tmgent  and  cumulative  as  provided  in  Article  V  hereof  '  '  ^  ""^^  "'"'- 

eo„^s:!.trofhe*'SoL^atfonVtr"cL\e'„Tnr^^  ?-  T"  ^^-eby 

^xt^rorcrsSirmrrthfHS^^^^^^ 

Mortgage  beca';.se  o?  anTsuch  extension  ^'"^''  ^°''  '^"'''"'*  ""'^^^  *"«  Consolidated 

JaLiTl^^S^iCein^^^^^^^^^  g^^^«-^  ^tf.^  Mortgage  5%  Bonds,  due 

of  which  S'^'To  nno  ori^?,T  f    i*-     '  ^  ^-  ^,ond8,  an  obligation  of  the  B.  R  &  P  ) 

extended  fo'^perioTof    en  ylrsV?h^  ^?  "f  "^^  redeemable   will  be 

mature  on  January  1    1949  and  wilfhp^/r'^'^*^  of  interest,  so  that  they  will 
at  any  time  afte?  January  1    mo  n^  fhT'^^  redeenaable  in  whole  but  not  in  part 

and  accured  interest    Tnteres?n^^^^^  "^^^^  -n^*^^^  ^*  ^^'^'^  principal  amount 

of  the  B.  R  ^"g'^^^t.    interest  on  these  bonds  will  continue  to  be  a  fixed  charge 

indudt  Iferest'on^^^^^^^  *^  f,«  ^-f  *  of  sinking  fund  which 

held  as  of  August  15  1938)     ItTnrnnnlH  1h  ?  *^V^^^'",^  ^""^  ($3,765,700  so 
payable  on  throutstanding  bonds^or^n  f  1  5  "''• '^^?^^^ 
fund  aggreeatinff  ^4)000  «^,.fa.?         m  the  principal  instalments  of  the  sinking 

ev^l^Je''.«te°n^&etgTbSiS^^^^^^ 

bonds  will  remaTn  a  axed  charge  and  Kth^*  **":««-""•>;  of  the  interest  on  the 
of  the  eight  years  from  November  1  ?938  tfn'^^'"''^^  °'  *'l«.  '"*«■•««*  "'  ^'^'P^"^ 
tive  as  provided  in  Article  V  hereof  ^^  contmgent  and  cumula- 
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All  the  above  modifications  as  to  securities  of  operated  subsidiaries,  while  in 
effect,  will  reduce  the  aggregate  fixed  interest  charges  on  funded  debt  of  these 
subsidiaries  (including  interest  on  B.  &  S.  First  Mortgage  Bonds  in  sinking  fund) 
from  $2,133,059  to  $1,472,221  and  there  will  be  $510,210  a  year  of  contingent 
mterest  charges.  (See  Schedule  1.)  In  the  case  of  any  such  subsidiary  as  to 
which  the  Plan  is  consummated  the  Company  will  relinquish  its  privilege  presently 
provided  by  the  operating  agreements  above  mentioned  to  terminate  its  liability 
m  respect  of  such  charges. 

All  the  interest  adjustments  above  outlined,  as  to  the  Companv  and  its  operated 
subsidiaries,  while  in  effect,  will  reduce  total  annual  fixed  interest  charges  on  funded 
debt  from  $31,421,742  to  $19,644,679.  There  will  be  $11,376,435  a  year  of  con- 
tingent interest  charges.     (See  Schedule  1.) 

IV.    DETERMINATION  AND  APPLICATION  OP  AVAILABLE  NET  INCOME 

Available  Net  Income  shall  be  determined  for  each  calendar  year  beginning  with 
the  year  1939,  and  continuing  thereafter,  whether  for  eight  years  or  more,  so  long 
as  any  obligations  for  contingent  interest  remain  outstanding.  When  no  obliga- 
tions for  contingent  interest  remain  outstanding,  the  provisions  of  this  Article 
IV  shall  cease  to  be  operative. 

Available  Net  Income  for  each  such  calendar  year  shall  be  determined  by  de- 
ducting from  the  income  of  the  Company  available  for  fixed  charges  for  such  cal- 
endar year  (determined  in  accordance  with  the  accounting  rules  of  the  Interstates 
Commerce  Commission  or  other  analogous  Federal  authority  having  jurisdiction 
in  the  premises  at  the  time  in  force,  or,  to  the  extent  not  governed  by  such  account- 
ing rules,  in  accordance  with  sound  accounting  practice) : 

(a)  All  fixed  charges  of  the  Company  and  its  operated  subsidiaries  accrued 
during  such  calendar  year;  and 

(b)  All  other  charges  properly  deductible  from  such  income  in  determin- 
ing income  after  fixed  charges  under  such  accounting  rules  or  practice,  but 
excluding  interest  which  in  such  calendar  year  is  contingent  and  Capital  Fund 
and  Sinking  Fund  requirements  hereinafter  provided  for;  and 

(c)  All  interest  theretofore  contingent  which  becomes  absolutely  payable 
in  such  calendar  year  without  regard  to  earnings,  whether  accrued  in  respect 

of  such  calendar  year  or  prior  calendar  years. 

Available  Net  Income  shall  be  ascertained  for  each  such  calendar  year,  as  the 
accounts  shall  be  stated  on  the  books  of  the  Company  during  such  calendar  year, 
without  adjustments,  except  that:  (1)  if  in  respect  of  any  calendar  year  the  income 
of  the  Company  available  for  fixed  charges  shall  be  inadequate  to  pay  the  amounts 
specified  in  (a),  (b)  and  (c)  above,  the  amount  of  such  deficit  may,  in  the  discretion 
of  the  Board  of  Directors  of  the  Company,  be  carried  forward  and  be  deducted  in 
determining  Available  Net  Income  for  the  succeeding  calendar  year  or  calendar 
years  until  such  deficit  (or  accumulated  or  remaining  deficits)  be  extinguished  by 
earnings  which,  in  the  absence  of  such  deficit  or  deficits,  would  be  Available  Net 
Income;  and  (2)  debits  or  credits  to  adjust  income  in  prior  years  shall  be  treated 
as  income  items  for  the  year  in  which  entered  on  the  books  whether  cleared  through 
income  or  profit  and  loss  accounts,  so  far,  but  only  in  so  far,  as  such  debits  and 
credits  reflect  cash  receipts  or  disbursements  in  the  year  in  which  they  are  entered 
on  the  books. 

Available  Net  Income  for  each  calendar  year  shall  be  applied  to  the  following 
purposes  and  in  the  following  order: 

(1)  If  the  Board  of  Directors  of  the  Company  in  its  discretion  shall  so  determine. 
Available  Net  Income  of  each  calendar  year  may  be  applied  to  the  creation  of  a 
Capital  Fund  to  be  applied  to,  or  to  provide  for  or  to  reimburse  the  treasury  of  the 
Company  for,  Capital  Investments,  as  defined  by  the  Interstate  Commerce  Com- 
mission Classification  of  Income,  Profit  and  Loss  and  General  Balance  Sheet 
Accounts  for  Steam  Roads,  Accounts  Nos.  701  Investment  in  road  and  equipment, 
702  Improvements  on  leaxed  railway  property  and  705  Miscellaneous  physical 
property  (or  advances  to  subsidiaries  whose  earnings  or  losses  are  included  in  the 
Company's  income  account  for  expenditures  which,  if  made  directly  by  the  Com- 
pany in  respect  of  its  owned  properties,  would  be  charged  to  said  accounts),  or  such 
substituted  accounts  as  may  at  the  time  be  in  effect,  and  including  therein  (but 
only  to  the  extent  that  such  payments  during  euch  calendar  year  shall  exceed 
depreciation  of  equipment  charged  against  income  for  such  calendar  vear)  initial 
and  principal  payments  upon  equipment  leased  under  equipment  trusts  or  pur- 
chased under  conditional  sale  agreements,  to  the  extent  that  such  Capital  Invest- 
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ments  have  been  made  or  contracted  for  during  such  calendar  year  or  within  three 
months  thereafter,  provided,  however,  that 

(a)  the  amount  set  aside  in  the  Capital  Fund  out  of  Available  Net  Income 
of  any  calendar  year  shaU  not  exceed  2%  %  of  the  total  railway  operating 
revenues  of  the  Company  for  such  calendar  year,  less  depreciation  of  road- 
way and  structures  charged  against  income  in  such  calendar  year,  plus  the 
amount,  if  any,  by  which  Available  Net  Income  for  the  last  preceding  calendar 
year  shall  have  been  less  than  the  maximum  amount  permitted  for  the  Capital 

/ux     u  ®^    ^®*'"  ^^  *^®  preceding  provisions  of  this  subdivision  (a); 

(b)  the  Capital  Fund  may  be  applied  only  to  such  part  of  the  cost  of 
Capital  Investments  as  hereinabove  defined  as  remains  after  deducting  from 
such  cost  all  retirements  of  roadway  and  structures  charged  against  income 
m  such  calendar  year; 

(c)  to  the  extent  that  expenditures  are  so  provided  for  or  reimbursed  out 
of  the  Capital  Fund,  the  Company  shall  not  thereafter  have  the  right  to 
issue  any  bonds  or  other  evidences  of  indebtedness  to  capitalize  or  reimburse 
such  expenditures;  provided,  however,  that  such  expenditures  may  be  used 
to  supply,  m  whole  or  in  part,  any  excess  of  capital  expenditures  required  to 
be  certified  to  the  trustee  under  any  indenture  over  the  principal  amount  of 
the  bonds  or  other  obligations  that  may  be  issued  under  the  terms  of  such 
indenture;  and 

(d)  any  amount  which  is  available  for  the  Capital  Fund  under  the  fore- 
going provisions  but  which  is  not  expended,  or  appropriated  to  meet  liabilities 
mcurred,  before  the  end  of  the  year  in  respect  of  which  it  shall  have  been  set 
aside  or  within  three  months  thereafter  shall  not  be  carried  forward. 

(2)  Any  then  remaining  Available  Net  Income  for  the  calendar  year  1939  (but 
not  for  any  subsequent  year)  up  to  $10,000,000  may,  in  the  discretion  of  the  Board 

/9\''T  ^^®'       applied  to  increase  the  Company's  net  working  capital. 

(3)  Any  then  remaining  Available  Net  Income  for  any  calendar  year  shall  be 
applied  pro  rata  to  the  payment  of  (a)  contingent  interest  on  Refunding  Bonds. 
(b)contingent  interest  on  B.  R.  &  P.  Consols  and  (c)  contingent  interest  on  C.  I. 
«  W.  Bonds,  m  each  case  up  to  the  total  contingent  interest  accrued  thereon  to 
the  end  of  such  calendar  year  and  remaining  unpaid. 

(4)  Any  then  remaining  Available  Net  Income  for  any  calendar  year  shall  be 
applied  pro  rata  to  the  payment  of  (a)  contingent  interest  on  First  Mortgage  5% 
Bonds,  (b)  contingent  interest  on  Southwestern  Division  Bonds  and  (c)  con- 
tingent interest  on  Convertible  Bonds,  in  each  case  up  to  the  total  contingent 
interest  accrued  thereon  to  the  end  of  such  calendar  year  and  remaining  unpaid, 
min^  7^J^°  ?^  *^y  *^®°  remaining  Available  Net  Income  for  the  calendar  years 
1939-1948,  mclusive,  and  50%  of  any  then  remaining  Available  Net  Income  for 
each  calendar  year  thereafter  shaU  be  paid  into  the  Sinking  Fund,  to  be  appUed 
as  provided  m  Article  VI  hereof. 

(6)  Any  then  remaining  Available  Net  Income  for  any  calendar  year  may, 
subject  to  the  provisions  hereof,  be  applied  to  any  proper  corporate  purpose  of 

No  contingent  interest  need  be  paid  on  any  issue  of  bonds  if  the  amount  to  be 
paid  is  less  than  Ya  of  1%.  Any  amount  available  for  contingent  interest  on  any 
issue,  but  not  paid  because  of  the  foregoing  provision,  shall  be  reserved  and  added 
to  the  amount  available  for  contingent  interest  on  such  issue  for  the  next  succeed- 
ing calendar  year. 

^1  payments  of  contingent  interest  on  Refunding  Bonds,  B.  R.  &  P.  Consols 
and  C.  I.  &  W.  Bonds  shall  be  made,  as  among  the  several  issues,  in  proportion  to 
the  unpaid  interest  accrued  on  the  bonds  of  said  respective  issues  to  the  end  of  the 
last  preceding  calendar  year  and  as  among  the  several  series  of  Refunding  Bonds 
m  proportion  to  the  unpaid  interest  accrued  on  the  bonds  of  such  respective  series 
to  the  end  of  the  last  preceding  calendar  year.  AU  payments  of  contingent  interest 
on  ^irst  Mortgage  Bonds,  Southwestern  Division  Bonds  and  Convertible  Bonds 
Shall  be  made,  as  among  the  several  issues,  in  proportion  to  the  unpaid  interest 
accrued  on  the  bonds  of  said  issues,  respectively,  to  the  end  of  the  last  preceding 
calendar  year.  * 

Any  contingent  interest  may  at  any  time  be  paid,  in  the  discretion  of  the  Board 
of  Directors,  even  if  not  then  mandatorily  payable  by  the  terms  hereof;  provided, 
however,  that  (unless  then  mandatorUy  payable  by  the  terms  hereof)  no  contingent 
interest  shall  be  paid  on  First  Mortgage  Bonds,  Southwestern  Division  Bonds  or 
^convertible  Bonds  unless  all  contingent  interest  accrued  on  outstanding  Refund- 
ing Bonds,  B.  R.  &  P.  Consols  and  C.  I.  &  W.  Bonds  to  the  end  of  the  last  pre- 
ceding calendar  year  shaU  have  been  paid,  or  set  aside  in  trust  for  payment. 
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(a)  all  contingent  interest  for  prior  S<gtr4Ss8hanh«vf.l2"  "'  '^j"'  dividends, 
in  trust  and  (b)  the  Board  of  Di  rent  nr»^.n?I  ^'.^? '^"P*"^  or  deposited 
Net  Income  for  the  current  cJend«X^L^frKW^'"'?i"*'*  **>"*  *>>«  Available 
the  foregoing  paragrSfawT)  ^d  A"^    1^1"^^^^  «""•**>!  purposes  specified  in 

payable  out  of'^Bucffinible  Net  Income  ^rs,mnt"tosaM*  nV°  ^"^  */?"  *"i<'""*« 

tzzi^^"'  '"'^^  *-"  ^^-^^'^^-^  ■•""-rr'rhe^i^'o^^rcte'n^^^ 
mVstrbV'SiU's^  i"d\7pC'L'  a'frrd  i,s  t'A  \''''r^  •""•-■••^ '  • 

be  made  for  Capital  Fund  or  Inlling  Fund  '         ^       **  ""  <l«ductione  shall 

an  ^?he;rrpo'a«on  hr,ra^  thi  tl'mf  r^H^  ff  "^  unified  with  those  of 
payments  are  in  who?e  w  in  part  con wLf  1"^  outstanding  on  which  interest 
of  the  holders  of  a  majority  rnrindnT!mnnn*^T'n«!i,  *'\?"  V^'^  **>«  """s*"* 
interest  is  then  contingent^  v?tn,"of  tl^  PUn''thtV''^''°"1'  "^  ""'^'"^  «"y 
properties  mav  be  excluded  in  whotL  if  Plan  the  earnings  from  such  other 
Income  and  prov^on  may  temal  fir  ZJ  P*"^  '?  determining  Available  Net 
the  maintenrnceZe^aritr^accounts'  '^"^""""""^  ^^""""^  ^'^^  !"'=<«»«  without 

T.    mXEHEST   PAYMENT   DATES   AND   ACCUMULATION   OP  CONTINGENT  INTEREST 

Fixed  interest  on  all  bonds  will  hp  nnvftW^i  r^«  *\.^  j  ^ 

Contingent  interest  on  all  b^nds  wiU  be  oavable  nn  m"^  1"^  ^.**  P'"«'«"*- 

wWti;  ihifnLelttrceinraJ  SS  *''^? -^^^^^^^^^ 

issue  from  its  respective  f^t  interest ZvS  da^^^^  respective 

and  in  determinin^whether  such  intere^C  bee„  e^?nef  Avl°ilf h?e"r.  V  **^'' 
Will  be  determined  for  the  samp  rt^ar^Mi.r^rZ.  -a  ^^"®?. -^^  ailable  Net  Income 
(if  earned)  on  Mav  1  1940  Ind  on  pJpH  Mo  ^TIk"^'*  .^^^^t^^g^nt  interest  payable 
1946,  will  be  inlach  caLe  the^n^^^^^  or  t WrL'  H^-  *"^  ^"^^"ding  Vay  1, 

all  accrued  unpaid  interest  for  DriornPrfndf  r  P^^^^^V"^  calendar  year,  plus 
earned)  thereafter  wiU  bftL  con^n^LifiXrP^f  £P"*'T."*  '"*'5^*  Payable*^  (if 

payments  specified  in  Artlcte  IV  hereof  7n  whi^h!.?"''^^  ^^'' '°»'''°«  "»e  prior 
of  the  next^cceeding  year   or  fbt^hei»v^r  .K    *^?  't.«h?'l  be  Payable  on  ufay  I 

Tn'"SPT'"«'  »"^"riW°'oX  accSt  o'n'  ^'oZ^lt'""'  ''^'"'«-  -- 

sh^rCt'^ly're"xt7,;^™n*^w*';ft"ht*L^  notwiths=?(a)  if  the  Company 

of  the  Plan,  a  peti^6n,  or  answer  Idifttili  h^'lli'"'^?'  "^^l  ^^'^  consummation 
S^'atePm^krrHSS  B^^^^^^^^^^^ 

ttrrjirh^srchTvtSSi^"^^^^^^^^ 

Plan  shall  *or?hwitr  become  fi^^i^eTrnlT**!"*  ""''*'  **>«  provisions'^of  the 
contingent  interest  shaU  become  abLoh.Wv  H^.l  ^^'t,  '^"^^  representing  such 
dates  therein  stated  absolutely  due  and  payable  on  the  respective 

in^t"oXZnl*o^^hose■com^pan?^stt,fb^^  ^  '"  ^^^P^"*  "^  -°''"8-t 
pany  in  respect  of  H^  bVn'rLTovS  herllnaUvr'"''  *"  ''°'*  °'  ^''^  ^°'"- 

VI.    SINKING   FUND 

to  clTirget™«^'r„S',^^Vettett"hl^^^^^  »"'^/!i''-)f  ".f  ••"**-»»  '-■»  fi-'' 

a  Sinking  Fund  m  provided  Mow      Tnt^i"^  provided  the  Company  will  create 

eontingeJ  intere^?  s^l.^C^e  '^ntir^.''i!^!^.SS^'4^.tllti^li^ 
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amount  of  obligations  shall  have  been  retired  by  the  operation  of  the  Sinking 
Jund.     biich  payments  shall  in  each  case  be  made  on  Mav  1  of  the  year  next 

w  vp«£  1  Q^QdL^^QziQ"  •  ^^  *^^  ^^^''T  ^^  ^'^'^^  ^^^y  ^^^  P^>d.  In  respect  of  the 
5?^^.f  [L  A  M  ki^'xt''^.^"^'''^'  ^f  J^  payments  into  the  Sinking  Fund  shall  equal 
75%  of  the  Available  Net  income  that  remains  after  the  deductions  made  pursuant 
to  paragraphs  (1)  (2),  (3),  and  (4),  of  Article  IV  hereof.  After  1943  the  Sinking 
Fund  shall  equal  50%  of  the  Available  Net  Income  that  remains  after  the  deduc- 
tions made  pursuant  to  paragraphs  (1),  (3),  and  (4)  of  said  Article  IV,  or,  after  all 
obligations  for  contingent  interest  shall  have  been  paid,  50%  of  net  income  as 
defined  by  the  accountmg  rules  or  practice  referred  to  in  Article  IV  hereof  The 
Company  may  make  additional  payments  into  the  Sinking  Fund  in  its  discretion. 

^v'^P  IfL^^l^^^'it^^''^  ?^  ^^^  ^^"if ^^«  ^""^  payments  made  in  respect  of  the 
five  years  1939-1943,  inclusive,  and  not  less  than  one-half  of  the  Sinking  Fund 
paynpents  made  thereafter,  shall  be  applied  to  the  payment,  purchase,  or  re- 
deption  of  obligations  (other  than  equipment  trust  obligations)  of  the  Company 
Th^l.^!!^^  subsidiary,  secured  by  lien  on  physical  property  or  securities 
The  remainder  of  each  Sinking  Fund  payment  shall  be  applied  within  twelve 
months  after  such  payment  is  made,  in  the  discretion  of  the  Board  of  Directors 
of  the  Company,  (a)  to  the  retirement  of  obligations  as  aforesaid,  (b)  to  the  crea- 
tion and  maintenance  of  net  working  capital  in  such  amount  as  shall  in  the  judg- 
ment of  the  Board  of  Directors  be  adequate  and  requisite  for  the  purposes  of  the 
Company,  or  (c)  to  capital  investments  as  defined  by  the  accounting  rules  of  the 
Interstate  Commerce  Commission.  It  will  be  provided  (a)  that  the  Company 
[Jifl.J'Vr  ^^^  ^^^^^  ''''  obligations  of  any  issue  or  issues  eligible  for  acquisition 
under  the  preceding  provisions  of  this  Article  VI  in  the  open  market  or  by  call 
for  tenders  or  otherwise  at  not  exceeding  the  redemption  price  (or  in  case  of 
obligations  not  redeemable  the  principal  amount  and  accrued  interest)  of  the 
obligations  purchased  or  may  pay  matured  obligations  or  redeem  redeemable 
obligations  of  any  such  issue  or  issues;  (b)  that  aU  bonds  and  obligations  retired 
hi  l^^ii''^"^  f ""!?  "^'l^S  cancelled;  (c)  that  no  bonds  or  other  obligations  may 
PviZpp^  nVinlrA'"'^  ^^''l'  ?'  obligations;  and  (d)  that  no  bonds  or  other 
evidences  of  indebtedness  may  be  issued  to  capitalize  or  reimburse  capital  expendi- 

«  nnlf  ^"^^  ''^\''^  *^^  ^^"^A"«  ^""^'  ^"*  *^^t  «^«h  expenditures  may  be  us^  to 
PP?f?fi^'?  '^^'^  4  °^'''  P*":?'  ^""y  ^^^^««  °^  ^^P^^al  expenditures  required  to  be 
certified  to  the  trustee  under  any  indenture  over  the  principal  amount  of  the 
bonds  or  other  obligations  that  may  be  issued  under  the  terms  of  such  indenture. 

VII.    METHOD    OP   ACCEPTANCE    OF   THE    PLAN 

riJ^I^^Ju  ^^  ^^^  '^"^^  affected  by  the  Plan  who  desire  to  accept  the  Plan  should 
fef '*«**'^'''  securities  in  negotiable  form,  with  one  of  the  Agents  to  be  appointed 
hv  «^^f  ^^^.^^  *^E  9o]^P^ny  (or,  in  ca^e  of  securities  of  an  operated  subsidia^ 
fn^rm«  L  SfJ*^  subsidiary)  together  with  written  assents  tTthe  Plan  in  su7h 
A^nfl^m^^^i!^  agreed  upon  between  the  security  holder  and  the  Company. 

t^S^of^^Hh7r7J'\  ^  fvf '^P*«^  ^^*^^"*  *^«  ^^P««i*  «f  securities,  with  the 
nJw?!^   ^^*^^raw?  on  the  same  events  as  in  the  case  of  deposit,  or  on  such 

mav  deSifnP^  '^^^!^r 'Z^'^"-'.  ^.'  *^  withdrawal  or  otherwise,"^  the  Compan? 
may  determine.     Title  to  deposited  securities  wiU  not  pass  from  the  resoective 

K^upiTAh  ^'^^'^^T^  «f  *.hei-  respective  certificates  oHeposit.  ^ 
un  request  at  the  time  of  deposit  security  holders  wiU  be  reimburspd  fnr  oil 

SlLrardTnsu1al°r '<*'"«  ''^'^  ^«"^*-  '^  dep"ost  TnSu^'c^Tt  *o'! 

Janu"arTr59M'*^''Anvt,w?t  ^  accompanied  by  aU  coupons  maturing  after 

STti;  co'sumtLn  ofThVpian^l^pK'treS^^^ 

certificates  of  deposit  representing  sSch  depositei'*i^''nds     ^""^'"^  °'"'*"  "'  *'"' 

«e^„tl;Jf "  H      °l  "l* P°?i!-l '"  '""y  registered  form  wiU  be  issued  in  resoect  of  all 
^-rut^Khl^ule^^efe-^-telrtll^^^^^^^ 

UsS  o^n^sard"f  xcha;fge''*"  °'  ''^'""*  '""*'' ""  ^'^^'^  «'  'i^""  ^  ^^uritres^now 

PlA°l,t^*/;f°  *^,i'f  "*"  ?*y  '^  evoked  and  any  securities  deposited  under  the 
rian  may  be  withdrawn  at  any  time  after  December  ^1    ^Q■^alV.AhJt       li 
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Vm.    MANNER   OP   DECLARING    PLAN   OPERATIVB-MOD.FICATIONS-ABANDONMENT 

by  the  Comp*Ly  J^^^^a^y  1.  1^39,  or  such  later  date  as  may  be  determined 

amendmGnfnf  f  hf  Pi!  a  ^^^^^  ,*P  ^ave  consented  to  such  modification  or 

be  returned  to  holders  of  certificates  of  deposit,  without  expense  to  such  hold^ 

XX.  METHOD  OF  CABRTINO  OUT  THE  PLAN 

AU  expenses  of  carrying  out  the  Plan  wiU  be  borne  by  the  Company 
««i     ^fwi?^?^  certificates  of  deposit  and  new  or  modified  securities  in  accord- 
ance with  the  Plan  has  been  authorized  by  the  Interstate  Commerce  Commis^fon 
5^f^^  Section  20a  of  the  Interstate  Commerce  Act  by  an  o?^dated  N^eTer 

held  bv  R  F  P  nr^S''!?f?^.'''**  y^*  P^««d  ^Pon  the  extension  of  the  NoteJ 
^S  oiimS;;;  •;  ^^  t^^®  modification  of  the  operating  agreements,  both  of  which 
aresubject  to  its  jurisdiction  under  other  provisions  of  law 
#^.  «.®^*'^"*'^-  °^  ^""^  uf^^  deposited  under  the  Plan  will  be  stamped  or  exchanged 
for  new  securities  issuable  under  the  Plan  unless  and  until  holders  of  at  least  QO^ 

tL*  hl^H?JiHh  °^  T^  ''rS  e^  *^^  ^^^P^^y  ^ff^^t^d  by  the  Tan  outsta^^^^^^^^ 
the  hands  of  the  public  shaU  have  accepted  or  become  bound  by  the  Plan     ^ 

o^,lipH  nnf^'fw     P^^««t<^r5  of  ^^^  Company  shall  so  determine,  the  Plan  may  be 
carried  out  through  proceedmgs  under  Section  77  of  the  Bankruptcy  Act  or  other 

nL!!i  *^^  *"^^  !?  ^°'*^^'  °"  *^^^"«^  '^^^  other  legal  proceedings  ^  the  Board  of 
Directors  may  deem  appropriate  to  effectuate  the  Plan  as  to  non-^sentini 

TuT^'^'  J^^  ^'^^*«  *^  ^  executed  by  security  holders  wiU  provide  t^It  thef 

r.tnf.f  ^?fr.f  *.«^^°I%^  the^^^^  ^^  ^^y  such  legal  proceed^nglas  f uUy  t% 
executed  after  the  mstitution  of  such  proceedings,  subject,  however    to  with- 

the  ptn!^  *''  ^  ^'''^''^^'^  ^'"'^^  ^^  ^y  ^*^'  '"^  *^«  «^«^t  of  any  modification  of 

Upon  the  effectuation  of  the  Plan  as  to  any  of  the  operated  subsidiaries   the 
pr^ent  operating  agreement  between  such  company  and  thrComnaiv  w^^ 
modified  ^  as  to  provide  that  (1)  the  sums  to  be  paid  thereunder  bnErComi^^ 
will  include  sums  equal  to  the  obligation  of  such  company,  to  the  exten?Sn 


AMEND  THE  BANKRUPTCY  ACT 


129 


provided,  m  respect  of  all  interest  on  funded  debt  of  such  company  to  and  includ- 
ing the  respective  principal  maturities,  without,  however,  retaining  or  creatine 
^^Z  ?oH  A  1^^  ^^  *^®  P^-^,  of  the  Company  in  respect  of  such  principal  maturities, 
and  (2)  the  Company  shall  not  have  the  right  to  terminate  such  agreement  prior  to 
the  maturity  of  the  BR.  &  P.  Consols,  the  B.  &  S.  First  Mortgage  Bonds,  or  the 
C,  1.  &  W.  Bonds,  as  the  case  may  be.  If  the  Plan  shaU  not  be  effectuated  as  to 
any  of  said  companies,  the  Company  may,  if  it  then  deems  it  desirable  so  to  do. 
terminate  the  applicable  operating  agreement  in  accordance  with  the  terms  thereof. 
m  which  even  the  Company  would  be  under  no  further  obligation  in  respect  of  the 
securities  of  such  company.  f       v*  i-i^c 

When  the  Plan  is  consummated  a  supplemental  indenture  wiU  be  executed  in 
respect  of  each  of  the  issues  affected  by  the  Plan  (other  than  the  Notes  to  R.  F.  C.) 
giving  effect  to  the  changes  contemplated  by  the  Plan,  such  supplemental  inden- 
tures to  be  in  such  form,  not  inconsistent  with  the  Plan,  as  the  Company  may 
determine  Such  supplemental  indentures  will,  among  other  things,  provide  that 
the  extended  Bonds  or  Notes  will  continue  to  be  secured  by  the  same  lien  as  at 
present  and  that  the  obligations  of  the  Company,  as  hereinabove  provided,  in 
respect  of  interest  secured  by  a  mortgage  lien  which  becomes  contingent  under 
the  Flan  will  not  cease  to  be  entitled  to  the  benefit  of  such  mortgage  lien  pro  rata 
^^  wu      bonds  and  the  other  interest  obligations  secured  by  such  lien 

When  the  Plan  is  consummated  the  Bonds  and  Notes  of  the  several  issues 
affected  will  be  stamped  in  conformity  with  the  Plan,  and  if  in  coupon  form, 
additional  or  substituted  coupons  in  accordance  with  the  Plan  will  be  attached. 

X.  NOTICES    UNDER   THE    PLAN 

Except  as  herein  otherwise  expressly  provided,  all  notices  required  or  permitted 
under  the  provisions  of  the  Plan  shall  be  sufficiently  given  if  published  once  in 
nnhhlir^  successive  calendar  weeks  in  a  daily  newspaper  of  general  circulation 
published  in  the  City  of  New  York,  N.  Y.,  and  in  a  daily  newspaper  of  general 
circulation  published  in  the  City  of  Baltimore,  Maryland.  s        » 

Dated  August  15,  1938. 

The  Baltimore  and  Ohio  Railroad  Company, 
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SCH^DXTLE  2.-n«  Baltimore  4  Ohio  R.  R.  Co.  and  .ubsidiarie,  norc  operated  by  it 


ATerage  annna]  Income  available  for  fixed  charges. 

ChaigM  remaining  fixed  ander  plan 

Other  fixed  charges  > :.      


^^•'a^  year,  Average  year,  Average  year, 


period 

1924  to  1930, 

inclusive 


lM,891,6d8 


Remain<fer  available  for  other  charges 
!^l^^  appropriation  for  capital  fund.  betoViHTOrMnt' 
of  total  railway  operating  revenues  percent 


19,644,679 
914,227 


period 

1931  to  1937, 

inclusive 


period 

1924  to  1937, 

inclusive 


$31, 838, 943 


20,568,906 


fl«A««2*™^*"^®''  aj.aila^le  'or  secured  contingent  charcos  i 
Secured  conUngent  interest  charges „.!....  '"' 

Remainder  available  for  unsecured  interest  rharBM 
Unsecured  contingent  interest  3;^^™°;°^'^*  charges 


Remaining  available  net  income  or  deficit 
^K£ef  .'°  '^'^  '*'''^*°^  '"°^-^^  ^r^irofav-aiiabie  net 


34, 332, 762 
6, 405, 270 


19,644,679 
937,449 


20, 582, 128 


$43,366,305 


19,644,679 
926,838 


27. 927, 492 
7.115,040 

20,812,462 
4, 261, 396 


Net  surplus  of  deficit. 


16, 551, 057 
12, 413, 293 


11, 266, 815 
3, 736, 681 


7, 620. 134 
7,115.040 


406,094 
4,261,395 


20,670,617 

22,  794,  788 
6,070,976 


17, 723  812 
7,116,040 


*  3, 866, 301 


»  4, 137,  764        «  3, 856, 301 


10,608,772 
i  261, 395 


6, 347, 377 
4, 760, 633 


•1,686,844 


leased'p^^f  eTuipS^  '^'n  e^rSt^'^n^U^fS^H^eb't^^^^^^^^^^  ''''  ^^-^^^'  ^"^^  as  "Rent  for 

°°Swfl^i''^  ^^^""^•'^^  and  cha?e?setTu?in 's?he&  ,  '^'''""^  '''''''  ''''  *«  '"^^  "^ent  they  i?J 
(s^'p W°o5  'il  \Z  ''''  ^°^^'  ^°  ^^^"^^-°  ^'  -^  ^^^  ^^0.000.000  to  inc^ase  net  working  capita. 

I  SflS?*''"^  '"""^  appropriation  wiU  be  50  percent  of  available  net  income  after  1943. 

» Surphjs  or  deficit. 
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Schedule   5.--Form   of  certificate  of  deposit  for  Southwestern   Division  bonds, 
refunding  bonds,  4%%  secured  notes,  and  Buffalo  and  Susquehanna  bonds 


No. 


Certificate  of  Deposit 


FOB 
OF 


BONDS 
COMPANY 


DEPOSITED   UNDER  A  PLAN  OP  THE  BALTIMORE  AND  OHIO  RAILROAD  COMPANY  FOR 
MODIFICATION  OF  INTEREST  CHARGES  AND  MATURITIES.  DATED  AUGUST  ^5   lo^ 

,  Company  (hereinafter  called  the  Company)  hereby  certifies 

^^1  «„!*•  J  A?r  a  predecessor  in  mterest,  has  deposited  under  the  Plan  of 

The  Baltimore  and  Ohio  Railroad  Company  for  Modification  of  Interit  ChaJL^ 
and  Maturities,  dated  August  15,  1938  (hereinafter  called  the  Plan),  $        ^ 
principal  amount  of  bonds  of  the  issue  designated  above  with  all  aoDurtenant 
SX't  fhrZ'.T*^r^  after  January  1,  f939,  and  has  assented  to  Te  Plan! 
and  that  the  registered  owner  hereof  is  entitled  in  respect  thereof  to  the  richta 

wiil^.St""^*'* '°  *''*  ^•*°'  *^^  registered  owner  hereof  will  be  entitled  to  receive 
without  expense,  upon  consummation  of  the  Plan  and  upon  surrender  hereof  the 
«n3  ifin  T.**'  '"  deposited  appropriately  stamped  in  accordance  wTth  the  Plan 
actordaiV^trtheTin''*'  """"""^  '''"^''"'  -P--«ne  interest  payable'li 
If  the  Plan  shall  be  abandoned  the  registered  owner  hereof  will  be  entitled  to 
receive   without  expense,  upon  surrender  hereof,  the  bond  or  bonds  so  deposH^^^ 

if  thP  pZ* l^S^K^'^^^S^fi  S^"P^"^'  ^!,^^y'  maturing  after  January  1,  193^      ' 
mi^^^^^ii  K     ?^^"  ^^  modified  or  amended,  notice  of  such  modification  or  amend- 

mpnf  Til^/  f^K  *«  P'-T^^.^  '^  *^^  P^^'^'  ^°d  '^  ^^y  «^«h  modification  II  Imllt 
ment  affects  the  bonds  of  said  issue,  the  registered  owner  hereof  will  be  enStled 
without  expense  upon  surrender  hereof,  within  thirty  days  after  the  first  publ S 
tion  of  such  notice,  to  receive  the  bond  or  bonds  so  deposited  wuHll  unS 
appurtenant  coupons,  if  any,  maturing  after  January  1,  1939  If  this  Certificaie 
18  not  so  surrendered  within  said  thirty-day  period  th4  registered  ownef  and  aU 
SffiTr*  ^^g^«*«^«d  <)wners  hereof  shall  be  deemed  to  hi ve  consered  to  sul 
mn^fi^of-"''  ""'  amendment  and  will  be  bound  thereby  with  like  effect  as  if  such 
modification  or  amendment  had  been  part  of  the  Plan  prior  to  their  assent  thereto 
qi  iq/«  ^'^^'k'*.^'^^^;  ^S^^^'  "P«^  surrender  hereof  at  any  time  aitlr  December 
mVt  of  'tSe  r.^1'^^^^^^  r^"  shall  have  been  declared  operative,  and  upon  pay' 

on\^h?Z''nH''«  nf LTh""- "'^T*^'*''  ""^  the  Plan  any  interest  is  paid  by  the  Company 
aDDurtPnZt  fn  nil'T^^^K"  ^2^  period  represented  by  a  coupon  or  interest  claim 
appurtenant  to  deposited  bonds  of  such  issue,  the  Agent  holding  the  deoosited 

^nt'^LTlnn^^^  ^^"P^"«' ''  *"y'  Ld  coSe^t  such 

record  on  «,,orH«£o^  such  interest  to  the  registered  owners  of  Certificates  of 

T?  ?u^    ^  ^  ^^^^  Agent  may  determine, 

owner  hLSf'*maf\r?r'fi''*'.-*  ^""?  registered  bond  or  bonds  the  registered 
^emVesuch  L^ZV^Lh  ^l^^tio^v^^'.^'i?'^^^  ^^  «^*"  ^^  ^^tit^^d  hereunder  to 
bonTor  bond«  of  L^H  i  ''  ^^q^^^e  the  dehvery  to  him,  in  lieu  thereof,  of  a  coupon 
coimnni  f^K^  Tl^  '^^^v'  ^P""  *^®  ^*"^®  aggregate  principal  amount,  bearing 
rt^Fsteredi:^^^^^^  *'^  ^"^  *^  "^^^  -*--*  ^-  ^-^  P-^  on  such  full^ 

regYste^red^ownPrwS'T''*'  T""^  **i^^  ^^'^^^  principal  amount  of  bonds  the 
reSvefnli^rfWo^rr^  ??fi^'/*  any  time,  upon  surrender  of  this  Certificate, 
STnif  imnnnf-^f  .K^^K '^?*^''  registered  in  his  name,  each  representing  $1,000 
tkP  n  *?2"^*  of  the  bonds  represented  by  this  Certificate.  k  «!>  ,"vu 

such  rnlpf  InH  ^"t*^^  interest  represented  hereby  is  transferable  subject  to 
Companv  at  thlX^^r'.K*"  *^^  Company  may  adopt,  upon  the  books  of  the 
or  by  Ws  dulv  autWi.pVo^^  Agent,  by  the  registered  owner  hereof 

w  oy  ms  duly  authorized  attorney,  upon  surrender  of  this  Certificate  properly 
150054—80 ^10  f     f      J 
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endorsed  for  transfer.  This  Certificate  is  issued  subject  to  the  condition  and 
every  registered  owner  hereof  consents  and  agrees  that  title  to  this  Certificate 
when  properly  endorsed,  and  the  interest  represented  hereby,  shall  be  transferable 
with  the  same  efiFect  as  in  the  case  of  a  negotiable  instrument;  but  the  Company 
and  said  Agent  may  treat  the  registered  owner  hereof,  or,  when  presented  properly 
endorsed  m  blank,  the  bearer  hereof,  as  the  absolute  owner  hereof  for  all  purposes 
and  shall  not  be  affected  by  any  notice  to  the  contrary 
New  York,  N.  Y. 

Company. 
by 

Agent. 
by 

Authorized  Ojfficer, 

Form  of  ^tificate  of  deposit  for  conveHible  bonds  and  C.  I.  &  W.  bonds,  and  for 
J  ;  ^  ^M.  ^'  .^^\  ^onds,  first  mortgage  bonds,  B.  R.  dt  P.  consolidated  bonds 
ana  L.  F.  A  C  bonds  in  coupon  form 
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No. 


Cbrtipicatb  op  Deposit 

FOB 

or 


$. 

BONDS 
COMPANY 


DEPOSITED  UNDER  A  PLAN  OP  THE   BALTIMORE  AND  OHIO  RAILROAD  COMPANY  FOR 
MODIFICATION  OF  INTEREST  CHARGES  AND  MATURITIES,  DATED  AUGUST  15,  1938 

Company  (hereinafter  called  the  Company)  hereby  certifies 

S?  T>  IX.  V^*"  *  predecessor  in  interest,  has  deposited  under  the  Plan  of 

1  he  Baltimore  and  Ohio  Railroad  Company  for  Modification  of  Interest  Charges 

and  Maturities,  dated  August  15,  1938  (hereinafter  called  the  Plan),  $ 

prmcipal  amount  of  bonds  of  the  issue  designated  above  with  all  appurtenant 

coupons  maturing  after  January  1,  1939,  and  has  assented  to  the  Plan,  and  that 

the  registered  owner  hereof  is  entitled  in  respect  thereof  to  the  rights  provided  in 

X  x'^'*'  *"^  ^^  bound  by  the  Plan  and  said  assent  thereto,  subject  as  hereinafter 
stated. 

As  provided  in  the  Plan,  the  registered  owner  hereof  will  be  entitled  to  receive, 
without  expense,  upon  consummation  of  the  Plan  and  upon  surrender  hereof,  the 
bond  or  bonds  so  deposited,  appropriately  stamped  in  accordance  with  the  Plan, 
and,  with  coupons  attached  representing  interest  payable  in  accordance  with  the 
Flan. 

If  the  Plan  shall  be  abandoned  the  registered  owner  hereof  will  be  entitled  to 
receive,  without  expense,  upon  surrender  hereof,  the  bond  or  bonds  so  deposited, 
with  all  unpaid  appurtenant  coupons  maturing  after  January  1,  1939. 

If  the  Plan  shall  be  modified  or  amended,  notice  of  such  modification  or  amend- 
ment will  be  given  as  provided  in  the  Plan,  and  if  any  such  modification  or  amend- 
ment affects  the  bonds  of  said  issue,  the  registered  owner  hereof  will  be  entitled, 
without  expense,  upon  surrender  hereof,  within  thirty  days  after  the  first  publica- 
tion of  such  notice,  to  receive  the  bond  or  bonds  so  deposited,  with  all  unpaid 
appurtenant  coupons  maturing  after  January  1,  1939.  If  this  Certificate  is  not 
so  surrendered  within  said  thirty-day  period  the  registered  owner  and  all  subse- 
quent registered  owners  hereof  shall  be  deemed  to  have  consented  to  such  modi- 
fication or  amendment,  and  will  be  bound  thereby  with  like  effect  as  if  such  modi- 
fication or  amendment  had  been  part  of  the  Plan  prior  to  their  assent  thereto. 

The  registered  owner  hereof,  upon  surrender  hereof  at  any  time  after  December 
31,  1938,  and  before  the  Plan  shall  have  been  declared  operative,  and  upon  pay- 
ment of  the  reasonable  charges  and  expenses  of  the  Agent  named  below  for  its 
services  in  connection  with  the  withdrawal  of  such  bonds,  will  be  entitled  to  re- 
ceive the  bond  or  bonds  so  deposited,  with  all  unpaid  appurtenant  coupons  matur- 
ing after  January  1,  1939, 

If  prior  to  the  consummation  of  the  Plan  any  interest  is  paid  by  the  Company 
on  the  bonds  of  said  issue  for  any  period  represented  by  a  coupon  appurtenant  to 
deposited  bonds  of  such  issue,  the  Agent  named  below  will  surrender  the  appro- 
priate appurtenant  coupons  and  collect  such  interest  and  will  pay  such  interest 
to  the  registered  owners  of  Certificates  of  record  on  such  date  as  said  Agent  mav 
determine. 


regfsired^own^^^^^^^  ^^^  ^^'^^  ^^^^^^^^  ^'^^"'^^  ^f  bonds  the 

rSve7nlierthereorrpr^^^^  any  time,  upon  surrender  of  this  Certificate, 
rei^eive  in  iieu  inereoi  Certincates,  registered  m  his  name  each  rpnrASPnfintr  «t  onA 
principal  amount  of  the  bonds  represented  by  this  Cenmcate.  ^  ^  ^  '^ 

«nJh  l„r        i**®  and  the  interest  represented  hereby  is  transferable  subiect  to 

Companv\?the''o^ffic^i^  *^"  ^"^"^^T^.  "^^^  ^^^P*'  "P^"  thfbooks  of  the 

or  bv  his  dulv  l.?fTnr.vL*  f."'''^^'''^^^*^  ^^^"*'  ^^  *^^  registered  owner  hereof 
endorsed  for  transfer   Thf^^  "f^^  surrender  of  this  Certificate  properly 

enoorsea  lor  transfer.  This  Certificate  is  issued  subject  to  the  condition  and 
every  registered  owner  hereof  consents  and  agrees  that  title  to  th?s  Certmcate 
when  properly  endorsed,  and  the  interest  represented  hereby,  shall  be  tranSerable 

IndsMA^nttlytTJ^^^^^  '^r'."  '^^^^^^f  ^^  instrume^At;  bIi\^V/cot^^^^^^ 
ana  said  Agent  naay  treat  the  registered  owner  hereof,  or,  when  presented  oronerlv 

Inf^lu '''  ^^^^'i^^.  ^^J^'  ^^'"^^^'  ^  *^«  absolute  iwi^er  hereof  for  ^T  pZos^ 
and  shaU  not  be  affected  by  any  notice  to  the  contrary.  purposes 

New  York,  N.  Y 


by 
by 


Company. 

Agent. 

Authorized  Officer. 


Form  of  Certificate  of  Deposit  for  P.  L.  B.  &  W.  Va.  Bonds,  First  Mortgage  Bonds 

B.  R.  &  P.  Consohdated  Bonds  and  L.  P.  &  C.  Bonds  in  fully  reg^Td^rm 
No 


Certificate  of  Deposit 

FOR 

op 


BONDS 
COMPANY 


DEPOSITED  UNDER  A  PLAN  OP  THE  BALTIMORE  AND  OHIO  RAILROAD  COMPANY  FOR 
MODIFICATION  OP  INTEREST  CHARGES  AND  MATURITIES,  DATED  AUGUST  ts^U 

+K.+  Company   (hereinafter  called  the  Company)   herebv  certifift« 

The  Baltimore  and  Ohtn^^ -f  T/^  ^^  ^^*^^^«*'  ^^«  deposfted'^inSerthe  V^fft 
t^A  ^i  ^J^  ^^^P^^^.  Radroad  Company  for  Modification  of  Interest  Chari?^« 
and  Maturities,  dated  August  15,  1938  (hereinafter  called  the  p£S    $  ^-harges 

Hhr^.^'^^r^*  f  ^?^^^^°^  *^^  ^««"«  designated  above,  in  fuUyrS^tered  form 

restct^thfreoffo^h*^^  h  ^°'  ^°^.*^*  *¥  registered  oWr  hereT^  ertftled  hi 
respect  thereof  to  the  rights  provided  in  the  Plan,  and  is  bound  bv  the  Plan  and 
said  assent  thereto,  subject  as  hereinafter  stated.  ^  *^ 

winfnnrj'^  ''^  *^^  ^^^""^  *^^  registered  owner  hereof  wiU  be  entitled  to  receive 
without  expense,  upon  consummation  of  the  Plan  and  upon  surrender  W^ff ho 

^""if^hi  pT^"  f  iflP^^^i"^'  appropriately  stamped  a?corSe^t^^^^^^^ 
T^lLt^I'?;^  '?*"  ^^  abandoned  the  registered  owner  hereTwm^e  entitled  to 
?f  fh^  P^^'^'V*  n^r^^'^'.^P^?  surrender  hereof,  the  bond  or  bonds  so  depos^^^^^ 

mint  WiU  be  JiVen  ^s  ^ ^h'^  • '  .T" ^.^"^'  ^°*^^«  ^^  ^^^^  modiSion  or ^end: 
mint  rffprf «  +mS.  /  V^^f  '^  *^^  P^'^'  ^^^  i^  »"y  such  modification  or  amend- 
wff  h!.»f    *^  *^®  ^^""^^  ""^  ^*'^  '«^"®'  *^e  registered  owner  hereof  wiU  be  entitle 

iTcSo7LTLo1?.?  fr'^^"'  5re''  !^*^'^  ^^y  days^ie^The  first  pul: 
ncation  01  such  notice,  to  receive  the  bond  or  bonds  so  deDosited      If  +hifl  pliT 

on  thrbZH".  ifLTH"?"""^**'""  °'  the  P'an  »ny  interest  is  paid  by  the  Company 
nLt  to  deoosfted  hrn.^!?^  ^""l  P«"od  represented  by  an  interest  claim  appSrtZ 
fateresLnd  w  II  Iv  =?.t>,  •  /"''^ 'r'i!'  "^^  Agent  named  below  will  coUect  such 
on  S  Xt"^'  £S2  t^^^^^t^^t^^"  °-°-  of  Certificates  of  record 
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«.!.!!  Certificate  and  the  interest  represented  hereby  is  transferable  subject  to 
?wJ^  ^"^I'^^^^^'^Plx**  *^S  Company  may  adopt,  upon  the  books  of  the 
Sp  kJ^  ^""-^  5S*^  office  of  the  undersigned  Agent,  by  the  registered  owner  hereof 
OP  by  hw  duly  authorized  attorney,  upon  surrender  of  this  Certificate  properly 
endorsed  for  transfer.  This  Certificate  is  issued  subject  to  the  condition  and 
every  registered  owner  hereof  consents  and  agrees  that  title  to  this  Certificate 
l^wt'^^^^^  endorsed,  and  the  mterest  represented  hereby,  shall  be  transferable 
with  the  same  effect  aa  m  the  case  of  a  negotiable  instrument;  but  the  Companjr 
and  said  Agent  may  treat  the  registered  owner  hereof,  or,  when  presented  properly 
endorsed  m  blank,  the  bew^r  hereof,  as  the  absolute  owner  hereof  for  all  purpos^ 
and  shall  not  be  aflFected  by  any  notice  to  the  contrary. 

New  York,  N.  Y 


by 
by 


Company. 

Agent, 

Authorited  Officer. 


(To  be  signed  and  returned  with  deposited  securities) 

The  Baltimore  and  Ohio  Railroad  Company— Letter  op  Transmittal  and 
Assent  to  Plan  op  The  Baltimore  and  Ohio  Railroad  Company  for 
Modification  op  Interest  Charges  and  Maturities,  dated  August  15  1938 


.,  1938. 


The  Baltimore  and  Ohio  Railroad  Company, 
Care  of  , 

Agent, 


(Leave  Blank) 
Ticket  No 


Dear  Sirs:  The  undersigned  hereby  acknowledges  receipt  of  a  copy  of  said 
Plan.     The  undersigned  is  the  owner  of,  and  herewith  deposits  under  said  Plan 
$  principal  amount  of  -        * 

(hereinafter  called  the  Bonds)  as  follows: 

Principal  AmoutUt  Bond  Numbert 

$ 

$ _:  


Bonds 


$. 


Jan?  ^T^1^939  ^V^  h^T  ^**""'  ^^^  *^^  appurtenant  coupons  maturing  after 

Please  issue  trMisferable  Certificate(s)  of  Deposit  in  respect  of  the  Bonds  as 
provided  m  said  Plan,  registered  in  the  name  of: 


Name 


Addrets 


(Please  type  or  print,  giving  first  or  middle  nameinfull)" 
(Street  and  number) 


(C'ty)  (State) 

Please  deliver  said  Certificate (s)  of  Deposit 
D     By  registered  mail 

or 
D     Against  counter  receipt 


Fill  in  this  space  ONLY  if  delivery  is  NOT  to  be  made  to  the  name  and 

address  indicated  above. 

Name 

(Please  type  or  print) 

Address 

(Street  and  numbo) 

(City)" (State)" 
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The  undersigned  hereby  assents  to  said  Plan  in  respect  of  the  Bonds  and  agrees 
^o  be  bound  by  the  provisions  thereof,  subject  to  the  right  of  withdr^al  specified 
m  said  Plan  and  in  the  Certificate(s)  of  Deposit  to  be  ilsued  thereundT  specihed 

doJii^iI!'''^®'^i'^o^  *^**  '^  ?^^  Baltimore  and  Ohio  Railroad  Company  shaU  so 
of  thTZ^kr^Jnf.^^^^  ^l  ""^''H  °",*  *^^^^«^  proceedings  under  Secti^  77 

othpr  iS?«^^^?    ^^^''^  ''^  ""^^^I  ^^"^'^^"^  ^*^  ^*  **^«  ti'^e  '"^  force  or  through  such 
««L^f-^     proceedings  as  said  Company  may  deem  appropriate  to  bind  non- 

^.pnf «rfJT"- J  pf ^^'.'''  ^*  ''  ^^'^^"^  *h**  this  assent  wiU  be  effective  aT  an 
b^n^execnt/d'^ftr.^^^^  *A^  J^'^  H^""^  proceedings  as  fully  as  if  this  assent  hfd 
tSin  X  nln  fn  f^^^^^  institution  of  such  proceedings  and  after  the  submission 
tnerein  of  a  plan  to  the  security  holders  for  their  acceptance  or  rejection  and  the 
undersigned  hereby  constitutes  and  appoints  said  Company  hisXly  authorized 
attorney  and  representative  to  accept  said  Plan  in  such  proceedings  hi HbeS 
in  either  case  subject  to  the  withdrawal  rights  permitted  by  said  pSn 
Yours  very  truly,  ^    « «     mu. 


(Name) 
Please  read  and  carefully  observe  the  instructions  on  the  reverse  hereof 

instructions 

-own.  ^  ®®^*''**^  ^®**^^  ^^  *^®°*  '""s*  ^e  used  for  each  issue  of  bonds  which  you 

2  Complete  this  letter  and  assent  and  send  it,  together  with  your  Bonds  to 
the  Company  at  the  address  indicated.  The  method  of  deliven.  is  optional  bu? 
registered,  insured  mail  is  suggested.  ^"vcry  m  opwonai  out 

after  JaniL^ri'^^'loVo''  ''''r^''''  ^''''^'  ?"^*  ^^^  *"  appurtenant  coupons  maturing 
h^Li^Al  }'  1939.  Coupons  maturing  on  or  before  January  1,  1939,  should 
^n  thdr  due  dite'  "^  """^  forwarded  for  deposit  and  presented  for  payment 

of  LfcSi^p'^nf  in  h?f^l.*^fhl'*  """f  ^f  c«ompanied  by  a  duly  executed  instrument 
^assignment  in  blank,  the  signature  to  which  must  correspond  with  the  name  in 
which  the  Bond  is  registered  without  alteration,  enlargement,  or  anv  c^Me 
r^^it'^^'-h  Such  signature  must  be  guaranteed  by  a  bank  or  tn^st  companWnot 
A  savmp  bank)  having  an  office  or  correspondent  in  the  City  of  New  York  or  bv 

<.itr^lh.^^^''^^,u  "^^^^^^  ^^^^  registered  Bond  is  to  be  registered  in  a  name 
f nr  f  hl^t^.  R**^'' •  *hV^K»«*^«d  holder  of  the  Bond  or  if  a  certificate  of  deposit 
for  a  bearer  Bond  IS  te  be  registered  in  a  name  other  than  that  of  the  owner  thereof 

bv  funrr*^^^^^^^^^  ^'^1r  *^^  **H^  H''''''  *h«  ^^^"^  -^«*  be  rcomp3 

Dy  funds  (or  tax  stamps)  in  the  amount  of  any  Federal  (40  cents  oer  $1  000) 

lran.tr  t""^'  S^^^^i"  ^^  '/T'^  -'i^^^^^^  ^^  ^^  satisfactery  evMencrtS^t  aU  S 
transfer  taxes  have  been  duly  paid  or  that  no  such  transfer  taxes  are  payable 
,    6.  Separate  letters  of  transmittal  and  assents  must  be  prepared  for  S  name 
m  which  a  certificate  of  deposit  is  to  be  issued  P^tparea  lor  eacn  name 

att'ornlv^lS^i^f  *ffi  ""^f  ^^  trustees,  executors,  administrators,  guardians, 
attorneys-in-fact,  officers  of  corporations,  or  others  acting  in  a  fiduciary  or  repre- 

deno^V/^'T"'*^  proper  evidence  of  appointment  and  authority  to^mlk^^tS 
deposit  must  accompany  the  Bonds.  "*»"^c  i;u« 

5«  ?:^  ^^  ^?i"  will  enclose  with  your  Bonds  a  memorandum  of  your  ordinary  exoenses 
IL  rZni"^  the  Bonds  or  deposit,  including  cost  of  registration  andTnsS^ 
the  Company  will  promptly  reimburse  you.  "oui»ui,o, 

T.o^u^^^u"'*,^^'!^^.*^®  ^®^^  ^y  *  ^^^^  or  broker,  it  is  suggested  that  vou  ask  such 
bank  or  broker  to  forward  your  Bonds,  with  this  assent  signTd  by  you 


i 


146  AMEND  THE  BANKRUPTCY  ACT 

(Duplicate— for  retention  by  security  holders) 
^  Wnt"™  ft^»°.^"x  R*'"-""*"  Compant-Lbtteb  of  Transmittal  .„.„ 

-- ,  1938. 


AND 


The  Baltimore  and  Ohio  Railboad  Company. 

uare  of  *  »^^* 

,  Agent, 


(Leave  Blank) 
Ticket  No 


Pl^^'Thr.;nI!lS"°1f"'??^  ^^^^y  acknowledges"re"ce"ipt"of  a  copy  of  said 
Plan.     The  undei^^ned^.  the^owner  of.  and  herewith  dep<^its  underMt^ 


(hereinafter  called  the  Bonds)  as  follows: 
Principal  Amountt 

$ 

$ 

$ 


Bonds 


Bond  Numbers 


as 


r^trvTtm  atSr  '°™'  •"'"'  ""  'PP-^^^'^'t  coupons  maturing  after 

J^^Zr^^^X^J,^'^  '■>  -P-t  Of  t.,e  Bonds 

Name 

Address  ^^^^  ^^^  **  Print.Viving  first  or  middle  n^e  to  full) " 

(Street  and  number) 
(Cityf 


Please  deliver  said  Certificate(s)  of  Deposit 
D     By  registered  mail 

or 
D     Against  counter  receipt 


(State) 


Fill  in  this  space  ONLY  if  delivery  Ls  NOT  to  be  made  to  the  name  and 

address  mdicated  above. 

Name 

(Plwae  tjrpe  or  print) 

Address 

(Street  and  number) 

(City)  TstaleY"'" 


of  the  Bond^n'^^'^t'tlH  *''*H^.r'^n""«;^>  "'  DeposH  isZ^'in  respect 

therein  o^apUn  to  the  secuXholdl4"fn^  proceedings  and  after  the  submission 
undersignedUbyrnrj;::L'n^'':^p^1^''ridTo?nr^^^ 
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attorney  and  representative  to  accept  said  Plan  in  such  proceedings  in  his  behalf 
m  either  case  subject  to  the  withdrawal  rights  permitted  by ^id  PUn  ' 

Yours  very  truly,  j^  o«  v^  x  i»xi. 


(Name) 


Phase  read  and  carefully  observe  the  instructions  on  the  reverse  hereof 


instructions 
1.  A  separate  letter  of  assent  must  be  used  for  each  issue  of  bonds  which  you 

2  Complete  this  letter  and  assent  and  send  it,  together  with  vour  Bonds  to 
the  Company  at  the  address  indicated.  The  method  of  delivery  is  optional  but 
registered,  msured  mail  is  suggested.  optional  oui 

after  TanL^rJ^'lQ^Q  ''''r^''  ^''''^'  ?"'*  ^^^'  *"  appurtenant  coupons  maturing 
h^Zi^hJ^^  f'  1939-  Coupons  maturmg  on  or  before  January  1,  1939,  should 
on  thdr  due  date."  '  """^  forwarded  for  deposit  and  presented  for  payment 

of  L^^nrnP^^i"  wf^v^^^^  '* '^''f  be  accompanied  by  a  duly  executed  instrument 
wi.?fK  ^.K  n  »n  b  ank,  the  signature  to  which  must  correspond  with  the  name  in 
which  the  Bond  is  registered  without  alteration,  enlargement,  or  any  c^^ 
7.^^r.l\  S"f,,^^»g"^t"^^  ^^«t  be  guaranteed  by  a  bank  or  trust  comp^any  (So? 
a  savings  bank)  ha^;lng  an  office  or  correspondent  in  the  City  of  New  York  or  bv 

sho  Jd  nol"^  e'nX^^ed.'^^  "  ''^  ""^^  ^^^'  '*^^^  ^^^^^^^  ^^^  ^^^  ^^se^ 
^♦i?:,Vk*  certificate  of  deposit  for  a  registered  Bond  is  to  be  regLstered  in  a  name 

for Ibearer  Ronnl^^f^V^^^'^^^^  i?^^^^'  ^^  ^^^  ^^"^  «^  ^^  ^  certificate  of  dep^t 
for  a  bearer  Bond  IS  to  be  registered  m  a  name  other  than  that  of  the  owner  thereof 

b"v  Tunrro^r^'L^  *T^^'  ^'^'^Ir  ^^  *^^"^  P^^^'  *h^  B^^d  must  be  rccomS 
by  funds  (or  tax  stamps)  in  the  amount  of  any  Federal  (40  cents  per  $1  000) 

fSn±r  t""^'  S^^^^i^  ^^  r.P^"*  -'^^^^^  ^^  ^y  satisfactory  evWen^th^t  all  such 
fi    Wrif'  hr  *^T,^"»y  Pfid,^''  that  no  such  transfer  taxes  are  payable 
6.  Separate  letters  of  transmittal  and  assents  must  be  prepared  for  each  name 

m  which  a  certificate  of  deposit  is  to  be  issued  preparea  lor  eacn  name 

^iLrHJT'f'^l  ^^  "^^f  ^y  t^^'^tees,  executors,  administrators,  guardians, 
attorneys-in-fact  officers  of  corporations,  or  others  acting  in  a  fiduciary  or  reore^ 
sentative  capacity  proper  evidence  of  appointment  ajid  authority  temlk^tht 
deposit  must  accompany  the  Bonds.  »utuorii,y  w  mate  tne 

8.  If  you  wiU  enclose  with  your  Bonds  a  memorandum  of  your  ordinarv  exoenses 
L'-S:;^  ^^^S^^J^f^"'  "-*  ^'  --'-**-  andi^ra"n^- 

b.Sl.ao.!rrforwaXoL''B'?ntr;l^^^^^^^^^  -'  ->> 

The  Baltimore  and  Ohio  Railroad  Company, 
To  Holders  of  Baltimore,  Md.,  November  3rd,  1938. 

Pittsburgh,  Lake  Erie  and  West  Virginia  4%  bonds,  due^ 

November  1,  1941  ' 

Five  year  4>^%  secured  notes,  due  August  1,  1939 
First  mortgage  5%  bonds 
Southwestern  division  bonds 
Refunding  and  general  mortgage  bonds 
Convertible  4H%  bonds  . 

^  way  Comp^v^^^^  ^""^^  ""^  ^^^  ^"^*^'''  Rochester  and  Pittsburgh  RaU- 

^"ctaXWalfe^^^^^^^^  ^'  ''''^^'  ^^^  ^--^  P-k  and 

First  mortgage  bonds  of  the  Buffalo  and  Susquehanna  Railroad  Corporation- 

CoCanf  ^^  ""^  *^^  Cincinnati,  Indianapolis  and  WesternSo^ 

The  Baltimore  and  Ohio  Railroad  Companv  has  proposed  a  Plan  for  MoHifipA 
^on  of  Interest  Charges  and  Maturities,  dated  August  15    im     A  copf  ^ 
^1.  ^^i"*'^^®^'^  ^""^  y^"'"  att^^t^o'*  is  invited  thereto  ^  copy  ot  tne 

oJ^^  Plan  proposes  the  extension  of  certain  maturing  obligations  and  the  modifi- 
cation of  interest  charges  on  certain  of  the  indebtedness  of  the  Company  ^nd  its 


of  the  Baltimore 
and  Ohio  Rail- 
road Company; 


If 
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AMEND  THE  BANKRUPTCY  ACT 


As  more  fuUy  set  out  in  the  Introductory  Statement  to  the  Plan  it  is  essential 
m  view  of  depressed  business  conditions  resulting  in  reduLd  ^VninL  and  ^^^^ 
increased  operating  costs,  and  approaching  large  maturitier  that  S  int^rp«f 
charges  be  reduced,  at  least  for  such  time  as  willVrovfdra  reLnable  od^ 
n?arT; maS^^^^  of  earnings  and  ci^dit  and  th^at  suitable  pr^^TsioriSSe*^^^ 
SnM^i^^^  Tu^^-  Jhe  inanagement  believes  that  it  is  in  the  interest  of  security 
anH  mlfni*\P"^H^  *?  "^^^^  *^^  necessary  modifications  of  interest  cWs 
hL%rprd"he%irn"'^*"^  ^^^^^^^^^  ^*^  *^^  --^^^  ^-l^-  anfthete 
*nI^t,-fT*\"''^i>?^  certificates  of  deposit  and  new  or  modified  securities  in  accord- 
Sr^Hnn  on^""  i"^  ^?  authorized  by  the  Interstate  Commerce  CommTss'on 
?3^l  ^T.  ^r*  ""^  the  Interstate  Commerce  Act  by  an  order  dated  November T 

.^^'^'^P*  acceptance  of  the  Plan  is  essential  in  order  to  carry  out  the  Plan  and 

^U  r^Ss Suttfo?^'""^'*""*/"^  "i*^"""*r  ^^  *»^^  affec^d  sLuritrholde,^ 
r^iL?^        :   effectuation  more  simple  and  speedy  even  if  it  should  finally  becom« 

^t^^^  ^  ''7''^^  proceedings  under  SeS  77  of  the  Bankruptcy  Act  ^? 
otherwise  m  order  to  effectuate  the  Plan  as  to  non-assenting  minoritSs 

*.H  /?  ^FT^  ^^  ^^'  y?""  «*^«W  promptly  forward^  ^uraff^ed  bonds 
and  notes  to  the  appropriate  Agent  named  below,  which  has  lien  a^^n^i^ 
receive  deposits  of  bonds  and  notes,  at  its  office  in  the  City  of  New  Yo?k      Bond^ 
fQ^S^'ln^  ^^''^.'^"^^K^  accompanied  by  aU  coupons  maUringTftIr  January  1 
1939,  and  registered  bonds  must  be  accompanied  by  transfer  powers  in  blJnk 

^nrv^^ul^^bon^drrnr  5«^^^./*«T^  ''  ^^^^^  Bho'^ild  be  detLhed  be^o^^^^^^^^ 
mu^lmslner.  ^^^'^'  ^""^  presented  for  payment  when  due  in  the 

+«^^rpi  deposited  must  be  accompanied  by  a  Letter  of  Transmittal  and  Assent 

Thp  lllV  -ilf  ^T^  ^''"^^"!^'  ^"*y  ^^g'^ed  by  the  owner  of  the  bonS 
r.fA^l  *?f  "J*  "^'^^  '^^'''^  y^"^  ^^"^«  *'•«  deposited  will  deliver  to  you  a  certificate 
of  deposit  for  your  bonds,  registered  in  your  name  or  in  such  o^herntme  as  you 

^?Ll.?32^*!  *''/i^"'  ^^**«^  «f  transmittal.  No  transfer  taxes  wiU  be  payable 
ilSLfl!'^?*J^  ^^  deposit  is  issued  in  the  name  of  the  owner  of  thlbond  If  the 
o^l  *J^*^^  ^^P^'^!  !!  ^  ^f  registered  in  a  name  other  than  that  of  the  present 
owBer  of  the  deposited^bonds,  appropriate  transfer  taxes  must  be  pa  dbv  you 

If  you  so  request  at  the  time  of  deposit,  you  will  be  reimbursed  for  all  ord^narv 
S^c^  '"'""^^'^^  ^""^  ^"^«  for  depLit.  including^^rof  r^gL?^^^^^^^^ 

^f  hE?"*'-?*'''''^^^^^  ^  made  te  list  on  the  New  York  Stock  Exchange  ceri;ificate8 
Th?«  iniw  r  '"  fP^*'*  of.securities  now  listed  on  that  ExchaS^f  certificates 
This  sohcitation  of  your  assent  to  the  Plan  and  deposit  thereunder  is  beinir 
made  pumiant  te  resolutions  adopted  by  the  Board  of  Directers  In  JhS 
^oZ\^  effectuate  the  Plan  the  general  work  of  solicitation,  correspondence  and 
records  ^lU  be  conducted  by  officers  of  the  Company  and  itro^empWes 
^l'  P  *^^^  ^  ^^T^^^  Manager  of  the  Commercial  Development  Department  of 
CyNSir^nYH  ^'"  ^a""  f  T^^  "^^^««  °^  solicitation.  asLted  bV Mr^rov^^^ 
ONeiU   an  adviser  and  solicitor  whose  compensation  ^11  be  $5  000   dIi  s^S  oon 

ten  adH^finn!!r"^  the  period  of  his  engagement,  and  it^s  anticiffi  ?h^^^^ 

^Dected  r^lcSn''^^^^^^  '^^y  ^1  ^^3.r^^'  ^h^«e  compensation  is  not 

expected  to  exceed  $500  each  per  month.     The  Comoanv  exneots  to  nQHiVn  fn 

w7^'\^^  solicitation  about  one  hundred  employ^eHr^awn^rom^t^^^^^^^ 

mltpd  rh.r.rTP.'r**^'^  '^  ^^J  ^'^^^"^^d  i»  the  estimate  of  cosT.     It  is^esti- 
mated  that  the  total  expenses  of  solicitation,  including  postage   printine   and 

fl7i'nSn^K*.^JK  "^'^.?  compensation  of  regular  employee^  \dll  not  blmore'than 
$175,000,  but  this  estimate  may  be  exceeded  ,  w   i  uou  ue  more  man 

Bondholders  who  do  not  assent  to  the  Plan  will  retain  the  same  leeal  rights 
^ht^\T^  *^^  Company  (or  subsidiary,  as  the  case  may  li)  ai?d  iKonlrtv 
which  they  now  have  unless  they  shall  become  bound  by'thVPlan  aTa  ?e8ult  o^ 
T/f  ^,«,««,\P^^«eedings  which  may  be  invoked  under  Section  77  o  the  B^kru^^^^^^^ 
Hfl2  *  *  ^'■'^'^M''  effectuate  the  Plan  as  te  non-assenting  minorities  If  you 
desire  to  oppose  the  Plan,  you  may  so  inform  the  Company  by  filling  out  Ind 
returmng  the  form  of  letter  herewith  enclosed  for  that  purpose  ^ 


AMEND  THE  BANKRUPTCY  ACT  14Q 

wit?fn^^Tlan?  ownefr^^^^^  ^^^^  T'^^^  subsidiaries  dealt 

Company  and  of  suTroDSd^«,?h«  nfoL^  *^  by  the  officers  and  directors  of  the 
Schedule  A  herete         ^P^'^**^^  subsidiaries  and  by  their  associates  are  shown  on 

are'^onrelThfif^^ce^^^^^^     tttSHT^  ^  ^'  ''^  ^^-^^^  subsidiaries 
Sded^  ^J^^B^^W^^  - 

Trc^pr/rtl^?^^^^^^         ^1^^^^^^^^^  ^^^'^"^ 

if  you  desire,  the'^evklenTO  rth  ie^arT/^^^^^^  You  may  aUo  consult, 

K^  S^^  Baltimore  and  Ohio  Railroad  Company. 
by  Daniel  Willard,  President.  ' 

AGENTS    APPOINTED    TO    RECEIVE    DEPOSITS 

For  The  Baltimore  and  Ohio  Railroad  Com- 
pany Pittsburgh,  Lake  Erie  and  West  Vir- 
ginia 4%  Bonds 

For  The  Baltimore  and  Ohio  Railroad  Com- 
Bonds  ^^^    General    Mortgage 

For  Buffalo,  Rochester  and  Pittsburgh  Rail- 
g^y^^  Company     Consolidated     Mortgage 

For    Lincoln    Park   and    Chariotte    Railroad 

F.?  'PJ^'^'S^i?''*  Mortgage  5%  Bonds 

l^or  The  Baltimore  and  Ohio  Railroad  Com-^ 

pany  Five-\ear  4^%  Secured  Notes,  due  x^  ,.       . 

August  1,  1939  '  ""^'iKuhn,   Loeb   &   Co.,   52   ^ 

l*or  The  Baltimore  and  Ohio  Railroad  Com- 1     Street,  New  York,  N.  Y. 

pany  Convertible  4%  %  Bonds  j 


Central  Hanover  Bank  and  Trust 
Company,  70  Broadway,  New 
lork,  N.  Y. 


^o^"'   T-oeb  &  Co.,   52   William 


For  Buffalo  and  Susquehanna  Railroad  Cor-1 
poration  First  Mortgage  Bonds 
%   Cincinnati,    Indianapolis    and    Western 
Railroad  Company  First  Mortgage  Bonds 


The  Chase  National  Bank  of  the 
City  of  New  York,  U  Broad 
Street,  New  York,  N.  Y. 


] 
V 


I 


^ 
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n^  7if  A.— 5/a<cm«n<  showing  ownership  or  beneficial  interest  in  securities  of 
the  following  companies    as  of  September  15,   1938:   The  Baltimore  and  Ohio 

^nt^'fi  ^p'^r  o^^^o  i  ?'^'  ?"/«^^  ^''^''^''  «^^  Pittsburgh  Railway  Com- 
Wrtt:^^'^^  ^.);  Bwjfaio  and^^s^r/e/ianna  Railroad  Corporation  (B  &  S.) 
I  he  Cincinnati,  Indianapolis  and  Western  Railroad  Company  (C.   /.   &   W.) 
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Name,  oflSce,  addrces 


The  Baltimore  and  Ohio  R.  R. 
Co.: 
(A)  Willard,     Daniel,     presi- 
dent, > » » Baltimore,  Md. 


(B)  Mrs.  Bertha  E.  Willard, 
wife. 


(B)  DeVoe  H.  Willard.  grand- 
son. 


(B)  Harold  N.  Willard,  grand- 
son. 


(A)  Bronner.  Harry,  directw, 
Hotel  Plata,  New  York 
City. 

(A)  Bruce,  Howard,  director, 

Baltimore    National 
Bank,  Baltimore,  Md. 

(B)  Baltimore  National  Bank, 

Baltimore,  Md. 
(A)  Comwell.  John  J.,  direc- 

tor,J  Baltimore,  Md. 
(A)  de  Qersdorff,  Carl  A.,  di- 
rector, 16  Broad  St.,  N. 
Y.  C. 
(A)  Garrett,  Robert,  director, 
Garrett  Bailding,  Balti- 
more, Md. 


(B)  Katharine  B.  Garrett,  wife. 

(B)  Katharine  B.  Garrett, 
daughter. 

(B)  Alice  W.  Garrett,  daugh- 
ter. 

(B)  Ella  B.  J.  Garrett,  daugh- 
ter. 

(A)  Morron.  John  R..  director, 

25  Broadway,  New  York 
City. 

(B)  Belle  G.  Morron,  wife 


(B)  Carmor  Metal  Prod.  Co. 

(A)  Shriver,  Geo.  M.,  direc- 
tor,' » 3  <:enior  vice  presi- 
dent, Pike^ville,  Md. 


(B)  Elizabeth  M.  Shriver, 
daughter. 

(A)  Sprague.  Albert  A.,  direc- 
tor. 72  W.  Adams  St., 
Chicrtgo,  111. 

(A)  Stevens,  John  F.,  director. 
Southern  Pines,  N.  C. 

(A)  Widener,  Jos.  E.,  director. 
Land  Title  Bldg.,  Phila- 
delphia, Pa. 

See  footnotes  at  end  of  table. 


3^.1^^"*  ""^  oenefidally:  (A)  by  individual,  (B)  by  relative. 
£^«f^^5iPi  °'"  ^'■PO'^tion  or  organizations  m  which  respondent 
owns  directly  or  through  beneficial  interest,  10%  of  voting  sJcurities 


Securities 


B.  &  O.  Common..... 
B.  R.  &  P.  Common... 

B.  AS.  Preferred 

C.  I.  4  W.Common... 
B.  &.  O.  Ref.  &  Gen. 

"F"5%. 
B.  &  O.  Ref.  &  Gen. 

"A"  5%. 
B.  &  O.  ist  Mtge.  4% 

Reg.  Bonds. 
B.  A  O.  Ref.  &  Gen. 

"F"  5%. 
B.  &  O.  1st  Mtge.  4% 

Reg.  Bonds. 
B.  <fr  O.  Ref.  &  Gen. 

"C"  6%. 
B.  &  O.  Common 


Owned  of 

record  but 
not  benefi- 
cially 


None.--. 
1  share.. 
3  shares - 
3  shares. 
None 


B.  &  O.  Common. 


B.  A  O.  Conv.  4^8  '39L.. 

B.  ic  O.  Common 

C.  I.  &  W.  Common.... 
B.  &  O.  Common 


5  Glares. 


None. 


5  shares. 
3  shares. 
5  shares. 


B.  A  O.  Common 

B.  &  O.  1st  4s  1948- -. 
B.  &  O.  P.  L.  E.  &  W. 
Va.  4s  '41. 

B.  &  O.  Preferred 

B.  &  O.  Common 

B.  A  O.  Equip.  Trust  '38. 

B.  &  O.  Preferred 

B.  A  0.  Preferred 


5  shares. 

None 

None. . . 


B.  A  O.  Proferred- 
B.  A  O.  Preferred. 


None. 
None. 
None. 
None. 
None. 

None. 


B.  <fe  O.  Preferred- 

B.  A  O.  Common.. 
B.  A  O.  Ref.  A  Oen.  Ser. 

"A"  0%  '95. 
B.  A  O.  Ref.  A  Gen. 

Ser.  "A"  5%  'M5. 

B.  A  O.  Common 

B.  4  O.  Common 

B.&O.Ref.  AGen.  "F" 

'96. 

B.  AO.  Conv. 'fiO 

B.  R.  A  P.  Common... 

B.  AS.  Preferred 

C.  I.  A  W.  Common 

B.  A  O.  Common 

B.  A  O.  Conv.  '60... 

B.  A  O.  Preferred , 

B.  A  O.  Common 


None. 

None. 
None. 
None. 


None. 


None 

10  shares. 
None 


B.  A  O.  Common. 
B.  A  O.  Common. 


N'one 

1  s^are 

3  shares 

3  shares 

None 

N"one 

10  shares 

15  shares 


5  shares. 
5  shares. 


Owned  of 

record  and 

also  benefl- 

dtilly 


'^""rfot^^^^^  %  ']rs^'%l:%^^,.'-  ^^^^rUiesof 

paiyt  ''rrk^B  i  oJb^^^^^^^^^  iMsLtrR^U^'^y  Sot 

ThMt^^^nV^  ^i'-  ^''^''}'^  """"i  Susquehanna  Railroad  Corporation  (B    &S)- 
I  he  Cincinnati,  Indianapolis  and  Western  Railroad  Company  {C.  I  &  P^)— Con! 

Owned  of  record  or  beneficially:  (A)  by  individual,  (B)  by  relative 
partnership  or  corporation  or  organizations  in  which  rLS^ndent 
owns  directly  or  through  beneficial  interest.  10%  of  votinglStSJ 


Owned  bene- 
ficially but 
not  of  record 


Name,  office,  address 


None 

None 

None 

None 

None 

105  shares... 


1,005  shares. 

None 

None 

None 

$2,500 


Securities 


$1,000 

$6,000 

$1,000 

$6,000 

$1,000 

100  shares... 

100  shares. . 


None. 
None. 
None. 
None. 
None. 

None. 

None. 

None. 

None. 

None. 

None. 

None. 


Baltimore  and  Ohio  officers: 

(A)  Galloway,  Chas.  W.,  vice 
president,' »  Baltimore, 


<B) 


Margaret 
wife. 


B.    Galloway, 


(A) 


<A) 


None $26,000 


None None 


None. 
1  share - 


None. 
None. 
None. 


None 

None 

None 

None 


None. 
None. 


396  shares. 

$3.000.« 

$10,000.« 

$5,000.« 
$5,000.* 
$2,000.« 
57  shares.* 


1  share None 


1  share. 
1  share. 


2,700  shares. 

None 

$20.000 


$45,000. 


None 

815  shares. 
$4,000 


$12,000... 

None 

None 

None 

26  shares. 
$1.000... 

None 

None 


None. 
None. 


None. 

None. 

None. 

2.500  shares. 
None. 

None. 

525  shares. 

None. 

None. 

None. 
None. 
None. 
None. 
None. 
None. 
None. 
None. 

None. 

None. 


Shumate,     Golder,     vice 
president,!  I   Baltimore, 
Md. 
Noonan,  W.  T.,  vice  pres., 
B.  A  O.,  president,  B.R. 
A  P.,  155  W.  Main  St., 
Rochester,  N.  Y. 
(A)  Voorhees,  H.  B.,  vice  pres. 
and  exec.  rep.  in  Chicago, 
Chicago,  III. 
Ekin,  J.  J.,  vice  pres.  and 
comptroller,  Baltimore, 
Md. 
Murray,   James   S.,    vice 

pres.,  Baltimore,  Md, 
May,  Geo.,  F.,  secretary,* 

Baltimore,  Md. 
Jenkins,  J.  J.,  treasurer. 
Baltimore,  Md. 
iwnalo,  Rochester  A  Pittsburgh 
Railway  Company: 
(A)  Baird,    F.    B.,    director, 
Buffalo,  N.  Y. 
Burkett  Co.,  Buffalo,  N.  Y 
Hamlin,     Chauncey     J., 
director,  Buffalo,  N.  Y. 


B.  A  O.  Common 

B.  A  O.  Preferred.. 

B.  R.  A  P.  Common.. 

C.  I.  A  W.  Common 
B.  A  0.1st  Mtge.  4s '48 
B.  A  O.  Tol.-Cin.  Div. 

'59. 
B.  A  O.  Ref.  A  Gen.  6s 

•95. 
B.  A  O.  Conv.  4>4s  '60 

B.  R.  A  P.  4^  '57 

B.  A  O.  Commtm 

B.  A  O.  Tol.-Cin.  Div. 

4s  '59. 
B.  A  d.  Ref.  A  Gen. 

Mtge.  68  '95. 
B.  A  O.  Conv.  41^  '60.. 

B.  R.  A  P.  Common 

C.  I.  A  W.  Common.... 

B.  R,  A  P.  Common 


Owned  of 
record  but 
not  benefi- 
cially 


None.... 
None... 
I  share.. 
3  shares. 
None.... 
None.  - . 


Owned  of 
record  and 
also  benefi- 
cially 


None. 

None. 
None. 
None. 
N<me. 


960  shares. . 
100  shares. . 

None 

None 

$2,000 

$20,000 


None. 


$13,000. 


$49,000... 
$10,000.... 
805  shares. 
$2,000 


(A) 


(A) 
(A) 
(A) 


N(me.-.. 
1  share.. 
3  shares. 


$27,000. 


1  share. 


None. 


C.  I,  A  W.  Common 
B.  A  O.  S.  W.  Div.  6% 


o-- 


$4,000- 
None. 
None.. 


None. 


None. 


None. 


None. 


(B) 
(A) 


A" 


<A) 


(B) 
(B) 

(B) 
(B) 

(A) 


Hillman,  John  H.,  Jr.,  di- 
rector, 1914  Grant  Bldg . 
Pittsburgh,  Pa. 
Motors  Mtge.  Corp.' 
Pioneer  Land  Co.' 


Hecia  Coal  A  Coke  Co.'. 
Penn.  Industries,  Inc.'... 


di- 


Keneflck,    Daniel   J, 

rector,  Buffalo,  N.  Y 
Miner,  Ed.  G.,«  director, 

Buffalo,  N.  Y. 
Rand,  Geo.  F.,  director, 

c/o  Marine  Trust  Co.. 

Buffalo,  N.  Y. 
(B)  Isabel  W.  Rand,  wife 


<A) 
(A) 


(A) 


Rhees,  Rush,  director, 
1063  East  Avenue,  Ro- 
chester, N.  Y. 

Woodward,  Ernest  L  ,  di- 
rector, Le  Roy,  N.  Y. 

See  footnotes  at  end  of  table. 


(A) 


B.  R,  A  P.  Common 

B.  A  O.  Common 
B.AO.  Ref.  AOen 

5%  '95. 

B.  A  O.  Ref.  A  Gen. 
"D"  5%  2000. 

B.  R.  A  P.  Common 

B.  A  O.  Common. 

B,  R.  A  P.  Common 

B.  A  O,  Common 

B.  A  O,  Common ... 

B.  A  O.  Common J.. 

B.  A  O.  Common '.'. 

B.  A  O.  Common 

B.  A  O.  Common 

B.  R.  A  P.  Common...  J 


B.  R.  A  P.  Common 


B.  R.  A  P.  4^  '57 

B.  A  O.,  P.  L.  E.  A  W' 

Va.  4s  '41. 
B.  R.  A  P.  Common 


3  shares. 

None 

None.... 


None. 


None. 


1  share. 


None. 
$3,000- 
None. 


None. 


None. 
None. 


None. 


1  share 
1,900  shares*. 


57  shares. 
None 


None. 


1  share N 


None. 
None. 


one. 


None.. 
None.. 
None.. 
None... 
None... 
None.-. 
1  share. 


1  share. 


None. 
None. 


None 

None 

None 

None 

None 

None 

None 


None. 


B.  R.  A  P.  Common 


1  share. 


1  share. 


$10,000... 
$5,000... 


None. 


None. 


Owned  bene< 

ficially  but 

not  of  record 


None. 
None. 
None. 
None. 
None. 
None. 

None. 

None. 
None, 
None, 
None. 

None. 

None. 
None, 
None. 

None. 


None. 


None, 


None. 

None. 
None. 
None. 


None, 

None. 
$10,000, 

$13,000. 

None. 
None. 
None, 

500  shares.* 
400  shares.* 
400  shares. 
500  shares. 
1.000  shares.* 
500  shares. 
None. 


None. 


I 


None. 
None. 

None. 


None. 
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Schedule  A.Statement  showing  oximership  or  beneficial  interest  in  securities  of 
the  following  companieSj  as  of  September  16,  1938:  The  Baltimore  and  Ohio 
Railroad  Company  (B.  &  0.);  Buffalo,  Rochester  and  Pittsburgh  Railway  Com- 
pany (B.  R.  <fc  P.);  Buffalo  and  Susquehanna  Railroad  Corporation  (B.  &  S.); 
The  Cincinnati,  Indianapolis  and  Western  Railroad  Company  (C.  /.  &  W.) — Con. 


AMEND  THE  BANKRUPTCY  ACT 


Name,  office,  address 


Buffalo  and    Susquehanna    Rail- 
road Corporation: 
(A)  Cash,  Justin  C,  directM*, 

Baltimore,  Md. 
(A)  Clark,    F.    H.,    director, 
W9  Broadway,  N.  Y.  C. 
(A)  Jackson,  A.  A.,  director, 
c/o   Girard   Trust   Co., 
Philadelphia,  Pa. 
(A)  Monk,  Chas.  T.,  director, 
206  S.  4th  St.,  Philadel- 
phia, Pa. 
(A)  Scheer,   E.   W.,  director, 
Reading  Terminal,  Phil- 
adelphia^ Pa. 
(A)  Shrader,  James  F.,  direc- 
tor, Grays  Lane,  Haver- 
ford,  Pa. 
(A)  Yamell,    Chas.,   director, 
1528  Walnut  St.,  Phila., 
Pa. 
The   Cincinnati,   Indianapolis    & 
Western  R.  R.  Co.: 
(A)  Mitchell,  F.  B.,  director, 
5  Rural  Lane,  Cinti.,  0. 
(A)  Ecker,  F.  H.,  director,  1 
Madison  Ave.,  N.  Y.  C. 
The  Metropolitan  Life  In- 
surance    Company,     of 
which  Mr.  F.  H.  Ecker  is 
chairman  of  the  board,  as 
of  Sept.  15,  1938,  owned 
securities  as  follows: 
Baltimore  &  Ohio  R.  R, 
Co. 


Buffalo,  Roch.  &  Pitts. 

Ry.  Co. 
Cinti.,  Indianapolis  & 

West. 


Owned  of  record  or  beneficially:  (A)  by  individual,  (B)  by  relative, 
partnership  or  corporation  or  organizations  in  which  respondent 
owns  directly  or  through  beneficial  interest,  10%  of  voting  securities 


Securities 


B.  &  S.  Preferred. 
B.  &  8.  Preferred. 
B.  &  S.  Preferred. 


B.  &  S.  Preferred 

B.  A  O.  Common 

B.  AS.  Preferred 

B.  &  O.  Common 

B.  &  O.  Preferred 

B.  &S.  Preferred 

B.  R.  &  P.  Consol.  4^8 

'67. 
B.  &  S.  Preferred 


Owned  of 
record  but 
not  benefi- 
cially 


3  shares. 
3  shares. 
None 


3  shares. 
None.-.. 


C.  &  I.  W,  Common 

C.  I.  &  W.  Common.... 


First  Mtge.  4s '48 

First  Mtge.  5s '48 

Southwestern  Di  v.  5s  '50. 
P.  L.  E.&W.  Va.4s'41 
C.T.  <fe  V.  First4s'96.. 
C.H.&D.  Gen.5s'42-.. 
Equip.  Trust,  Series  C, 

4H%. 
Equip.  Trust,  Series  D, 

iH%. 
Equip.  Trust,  Series  F, 

Equip.  Trust,  Series  I, 

Ref.  &  Gen.  Series  A,  58 

'95. 
Ref.  &  Gen.  Series  C,  68 

'95. 
Ref.  &  Gen.  Series  D,  Ss 

2000. 
4%  Preferred  Stk.— 6,900 

Shs. 
Consol.  4JiB '67 


1st  6s  '65. 


3  shares. 

None 

None 

3  shares. 
None 

3  shares. 


3  shares. 


Owned  of 
record  and 
also  benefi- 
cially 


None. . . 
None.... 
3  shares. 


None 

30  shares.. 

None 

50  shares.. 
100  shares. 

None 

$6.000 

None 


Owned  bene- 
ficially but 
not  of  record 


None. 


None 3  shares 


None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

None 


$3,173,000 
$4,400,000 
$1,000,000 
$900,000.. 

None 

None 

None 

None 

None 

None 

$1,160,000. 

None 

$210,000.. 

$690,000.. 

$94,000... 

None 


None. 
None. 
None. 


None. 
None. 

None. 
None. 
None. 
None. 
None. 

None, 


None. 
None. 


None. 

$1,913,000. 

$3,976,000. 

$1,105,000. 

$475,000. 

$268,000. 

$450,000. 

$214,000. 

$490,000. 

$6,750,000. 

$1,676,000. 

$600,000. 

$2,065,000. 

None. 

$931,000. 

$561,500. 


»  Also  Director,  Buffalo,  Rochester  and  Pittsburgh  Railway  Company 

>  Also  Director,  Buffalo  and  Susquehanna  Railroad  Corporation 

» Also  Director,  The  Cincinnati,  Indianapolis  and  Western  Railroad  Company 

*  As  one  of  the  beneficiaries  of  the  estate  of  Mary  F.  Jacobs. 

•  As  one  of  the  beneficiaries  of  estate  of  Dr.  Robert  W.  Johnson. 

•  1,900  of  the  shares  owned  beneficially  by  the  Corporations  named  are  the  shares  owned  off  record  by  Mr. 
uiiiman. 

I  Corporations  of  which  Mr.  Hillman  owns  10%  or  more  of  voting  securities 

*  Abroad,  infOTmation  unavailable. 
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The  Baltimore  and  Ohio  Railhoad  Company, 

^  WaU  Street,  New  York,  N.  Y. 
mni  o^nH  ??»:•  A^*pr  careful  reading  and  consideration  of  the  Plan  of  The  Balti 

prSns Tthe  Pu"  °  '  ^  ""^  """st^aiMd  to  oppose  the  following 


[please  specify  in  detail] 


for  the  following  reasons: 


[please  specify  in  detail] 


1  own  the  following  affected  Bonds: 

Jt%uet 
Pitteburgh,  Lake  Erie  and  W.  Va.  4's  of  1941  '^""'^'  ''"^"" 

R  %  O  §•  p-  n""-  i;!^^  Year  4>4%  Secured  Notes  of 7939-'.: 

w   t  ?.'  §•  §•  S''-  l"^^  Mortgage  5's  of  1948_.  

R   Ar  n"  5'  5'  ^°-  Southwestern  Division  5's  of  19~5b'  

Series  "A"       ^^^"^di'ig  a°d  General  Mortgage  Bonds: ' 

Series  "C'll  " 

Series  "D".  " 

Series  "F" _'_" " - 

§•  ^^'^  ?;  ^^-  Convertible  4"M's~of  1960" 

D.,  K,  &  P.  Consolidated  4)^'s  of  1957  ' 

Lincoln  Park  &  Charlotte  R.  R.  Co.  FiraY  Mortgage"  sV  of '1939 " 

^'  «  S^rst  Mortgage  4's  of  1963  «s  k^  ^^  b  oi  i^y 

O.,  1.  &  W.  First  Mortgage  5'8  of  1965  

Yours  very  truly,  

Name 

(Please  type  or  print,  i'vii"  flr^t  or  m Wdle"  name  in" f uil)' ' 

Address.^ 

(Street  and  number)"  " 

(City)     (stkto) 

(To  be  signed  and  returned) 

The  Baltimore  AND  Ohio  Railroad  Company, '  ^^^^• 

2  Wall  Street,  ' 

New  York,  N.  F. 
PlS'^The  uridl-^U'dtlrowniro'^  acknowledg^  receipt  of  a  copy  of  said 
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The  undersigned  further  agrees  that  when  the  Company  is  prepared  to  carry 
out  said  Plan,  in  accordance  with  the  provisions  thereof,  the  undersigned  will, 
upon  written  request  of  the  Company,  if  this  Assent  shall  then  be  in  effect, 
promptly  present  the  Bonds,  with  all  unpaid  appurtenant  coupons  maturing  after 
January  1,  1939,  to  the  Company  to  be  stamped  or  exchanged  in  accordance  with 
the  Plan. 

As  provided  in  said  Plan,  the  undersigned  may  at  any  time  after  December  31, 
1938,  and  before  said  Plan  shall  have  been  declared  operative,  revoke  this  Assent. 
As  further  provided  in  said  Plan,  if  said  Plan  shall  be  modified  or  amended,  notice 
of  such  modification  or  amendment  shall  be  given  as  provided  in  said  Plan,  and 
if  any  such  modification  or  amendment  afiFects  the  Bonds,  the  undersigned  will  be 
entitled  to  revoke  this  Assent  within  thirty  days  after  the  first  publication  of 
notice  thereof  in  accordance  with  said  Plan.  It  is  understood  and  agreed,  how- 
ever, that,  if  the  undersigned  does  not  revoke  this  Assent  within  said  thirty-day 
period,  the  undersigned  shall  be  deemed  to  have  consented  to  such  modification 
or  amendment  of  said  Plan  and  shall  be  bound  thereby  with  like  effect  as  if  such 
modification  or  amendment  had  been  part  of  said  Plan  prior  to  the  execution  of 
this  Assent. 

It  is  understood  that  if  the  Company  shall  so  determine,  said  Plan  may  be 
carried  out  through  proceedings  under  Section  77  of  the  Bankruptcy  Act  or  other 
similar  law  at  the  time  in  force  or  through  such  other  legal  proceedings  as  the 
Company  may  deem  appropriate  to  bind  nonassenting  security  holders.  It  is 
agreed  that  this  Assent  will  be  effective  as  an  acceptance  of  said  Plan  in  any  such 
legal  proceedings  as  fully  as  if  this  Assent  had  been  executed  after  the  institution 
of  such  proceedings  and  after  the  submission  therein  of  a  plan  to  the  security 
holders  for  their  acceptance  or  rejection,  and  the  undersigned  hereby  constitutes 
and  appoints  the  Company  his  duly  authorized  attorney  and  representative  ta 
accept  the  Plan  in  such  proceedings  in  his  behalf,  in  either  case  subject  to  the 
withdrawal  rights  permitted  by  the  Plan. 
Yours  very  truly, 


Name 


Address 
The  Assent  on  the  reverse  side  covers  securities  affected  by  the  Plan,  as  follows: 


Securities  affected  by  the  plan 


First  Mortgage,  fls  '48 

P.  L.  E.  &  W.  Va.,  4s  '41 

Boulhwestern  Division,  5s  '50 

Five  Year  Notes.  4^ '39. 

Refunding  and  General: 

Series  "A",  5s '95 

Series  "C",  68  '95 

Series  "D",  58,2000 

Series  "F",  5s  '96 

Thirty  Year  Convert..  4Ws  '80 

B.  R.  &  P.  Ry.  Co.  Cons.,  iHs  '67. 
L.  P.  A  C.  R.  R.  Co.  1st,  58  '39.... 

B.  &  S.  R.  R.  Corp.  1st,  48  '63 

0. 1.  A  W.  R.  R.  Co.  1st,  68  '66 


Principal  amount 
owned 


Total. 


Serial  numbers  of  bonds 


(Duplicate — ^for  retention  by  security  holders) 

The  Baltimore  and  Ohio  Railroad  Company — Assent  to  Plan  for  Modifi- 
CATION  OF  Interest  Charges  and  Maturities,  Dated  August  15,  1938 

,  1938. 

The  Baltimore  and  Ohio  Railroad  Company, 
g  WaU  Street, 

New  York,  N.  K. 

Dear  Sirs:  The  undersigned  hereby  acknowledges  receipt  of  a  copy  of  said 
Plan.    The  undersigned  is  the  owner  of  Bonds  of  The  Baltimore  and 

Ohio  Railroad  Company  or  its  operated  subsidiaries  (hereinafter  called  the  Bonds) 
having  the  serial  numbers  specified  on  the  back  hereof,  and,  if  in  coupon  form,. 
bearing  all  appurtenant  coupons  maturing  after  January  1,  1939. 
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toIe'l^i^unT^/t^^^^^  of  the  Bonds  and  agi^ 

A.ent  under  tL  conditions  p^o&^  l^tJ^'f^l^^^l^^L^^^^^^^^ 

when  so  executed,  shXsuneLde  thi«  A^lnt.  ''PfK**^-     5"*''  '"^her  assent, 

The  undersigned  further  12-ees  that  wt^n  t?f.  P  *"*  ®*'°^'  ^  deposited, 
out  said  Plan,  in  accordlnci^^h  ?h.  TrJ,  °  *^  Company  is  prepared  to  carry 
upon  written  request  of  th^  Comnanv'^  irfhu"  A  *''^''f° '{.  *,hr <*^^^'8°«d  wiU. 

Of  such  modification  or  amendment  RhRllhP  l^      ^  modified  or  amended,  notice 
if  any  such  modification  onme^dment^^^^^^^^  ^'''Tl^'^  ^5  '^^^  ^1^"'  ^^^ 

entitled  to  revoke  this  ILent  ..Thin  thirfv^ 

notice  thereof  in  accordance  with  SS  PUn^  ?f  f  ^^^'  ^^^  f^^*  Publication  of 
ever,  that,  if  the  undeSId  doesTot  fivnir.  fv,-^  understood  and  agreed,  how- 

ora^^e*dtr:r&£?S^^^^^^ 

mc.difi.tion  or  ameudmel-trdrn t^tTl*»„  7^rt7^'L7j^oT^ 

ca"ied\Ttl£X1>l'roc^dLtSSS"&^et?i*'W^  "^^  «-  '--y  be 

simiUr  law  at  thf  time^lX  or  thr^ulh  «„!  ntl''*  Bankruptcy  Act  oro'ther 
Company  may  deem  aDDrooriatP  J  S  "  •*  °*?*''  '^K*'  proceedings  as  the 
agreed  that  thte  Absent ^Te^ecUve^i  an  ac^nf^n""^  security  holders.  It  is 
legal  proceedings  as  fullHs  U  tto  A^enl  h^dT^^n'txecutdX^'tL' in*?-?  T^ 
of  such  proceed  ngs  and  after  the  suhmiHsinr^  +  wJ  ?  ,  ^  ^^^  institution 
holders  for  their  acceptance  or  rdect?on  3  f hi  n  T  ""■  *  S^?''  ^  *^«  ^^^^^ty 
and  appoints  the  Company  his  dSv  autholif  ^.^.^^^^g^^d  hereby  constitutes 
accept  the  Plan  in  such  proceedhJLs  in  hi«  hfhli?^'''' -^l  ^""^  representative  to 
withdrawal  rights  pern^tH  bfthf  Plan   '  '  ''"  ^'*^^'  ""^^  ""^J^^*  ^o  the 

Yours  very  truly, 


Name 
Address 


The  Assent  on  the  reverse  side  coveiB  securities  affected  by  the  Plan,  as  follower 


Securities  affected  by  the  plan 


Firet  Mortgage,  5s  '48- .. 

P.  L.  E.  4  W.  Va.,  4s '41  

Southwestern  Division,  5s  'SO 

Five  Year  Notes,  4>is '39        

Refunding  and  General : 

Series  "A",  Ss  '95 

Series  "C",  6s' 95  

Series  "D",5s,20d0-.  

Series  "F",  5s '96 " 

rhipty  Year  Convert.,  4Hs  '60."." 

n  £•«?  S  5-  ^  ^o-  1st.  5s  '39.... 

n  ?  f -S-  5  ^o^P-  1st,  4s  '63 

C.I.&W.R.R.Co.lst,5s'65 


Principal  amount 
owned 


Serial  numbers  of  bonds 


Total. 


"I 
I? 
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OF  The  Baltimore 
A>rD  Ohio  Rail- 
road Company; 


Thb  Baltimore  and  Ohio  Railroad  Company, 

„    ,,  ,  Baltimore,  Md.,  November  Srd,  19S8. 

To  Holders  of 

Pittsburgh,   Lake  Erie  and  West  Virginia  4%^ 
Bonds,  Due  November  1,  1941 

Five  Year  4)4%  Secured  Notes,  Due  August  1, 1939 

First  Mortgage  5%  Bonds 

Southwestern  Division  Bonos 

Refunding  and  General  Mortoaob  Bonds 

Convertible  4^%  Bonds 

Consolidated  Mortgage  Bonds  of  the  Buffalo,  Rochester  and  Pitts- 
burgh Railway  Company; 

First  Mortgage  5%  Bonds,  dub  January  1,  1939,  of  thb  Lincoln  Park 
AND  Charlotte  Railroad  Company; 

First  Mortgage  Bonds  of  thb  Buffalo  and  Susquehanna  Railroad 
Corporation; 

First  Mortgage  Bonds  of  the  Cincinnati,  Indianapolis  and  Westbrn 
Railroad  Company. 

The  Baltimore  and  Ohio  Railroad  Company  has  proposed  a  Plan  for  Modifica- 
tion of  Interest  Charges  and  Maturities,  dated  August  15,  1938.  A  copy  of  the 
Plan  is  enclosed  and  your  attention  is  invited  thereto. 

The  Plan  proposes  the  extension  of  certain  maturing  obligations  and  the  modi- 
fication of  interest  charges  on  certain  of  the  indebtedness  of  the  Company  and 
its  operated  subsidiaries.  The  details  of  the  proposed  changes  are  set  out  in  the 
Plan,  to  which  reference  is  made. 

As  more  fully  set  out  in  the  Introductory  Statement  to  the  Plan,  it  is  essential, 
in  view  of  depressed  business  conditions  resulting  in  reduced  earnings,  and  of 
increased  operating  costs,  and  approaching  large  maturities,  that  fixed  interest 
charges  be  reduced,  at  least  for  such  time  as  will  provide  a  reasonable  oppor- 
tunity for  reestablishment  of  earnings  and  credit,  and  that  suitable  provision  be 
made  for  nearby  maturities.  The  management  believes  that  it  is  in  the  interest 
of  security  holders  and  the  public  to  make  the  necessary  modifications  of  interest 
charges  and  maturities  by  voluntary  agreement  with  the  security  holders  and 
therefore  has  proposed  the  Plan. 

The  issuance  of  certificates  of  deposit  and  new  or  modified  securities  in  accord- 
ance with  the  Plan  has  been  authorized  by  the  Interstate  Commerce  Commission 
under  Section  20a  of  the  Interstate  Commerce  Act  by  an  order  dated  November 
1,  1938,  but  theCommission  has  not  yet  passed  upon  the  extension  of  the  Notes 
held  by  the  Reconstruction  Finance  Corporation  or  the  modification  of  the  agree- 
ments with  the  operated  subsidiaries,  both  of  which  are  subject  to  its  jurisdiction 
under  other  provisions  of  law. 

Prompt  acceptance  of  the  Plan  is  essential  in  order  to  carry  out  the  Plan  and 
such  prompt  acceptance  by  substantial  majorities  of  the  affected  security  holders 
will  make  its  effectuation  more  simple  and  speedy  even  if  it  should  finally  become 
necessary  to  invoke  proceedings  under  Section  77  of  the  Bankruptcy  Act  or  other- 
wise in  order  to  effectuate  the  Plan  as  to  non-assenting  minorities. 

If  you  approve  the  Plan,  you  should  promptlv  forward  the  enclosed  assent, 
duly  executed  in  respect  of  your  affected  bonds,  to  The  Baltimore  and  Ohio  Rail- 
road Company  at  No.  2  Wall  Street,  New  York,  N.  Y. 

This  solicitation  of  your  assent  to  the  Plan  and  deposit  thereunder  is  being 
made  pursuant  to  resolutions  adopted  by  the  Board  of  Directors.  In  the  effort 
to  effectuate  the  Plan,  the  general  work  of  solicitation,  correspondence  and  records 
will  be  conducted  by  oflScers  of  the  Company  and  its  own  employees.  Mr.  Gayle 
W.  Arnold,  Manager  of  the  Commercial  Development  Department  of  the  Com- 
pany, will  be  in  general  charge  of  solicitation,  assisted  by  Mr.  Grover  O'Neill,  an 
adviser  and  solicitor,  whose  compensation  will  be  $5,000,  plus  $2,000  per  month 
during  the  period  of  his  engagement,  and  it  is  anticipated  that  about  ten  addi- 
tional special  solicitors  may  be  required,  whose  compensation  is  not  expected  to 
exceed  $500  each  per  month.  The  Company  expects  to  assign  to  the  work  of 
solicitation  about  one  hundred  employees  drawn  from  the  regular  forces,  whose 
compensation  is  not  included  in  the  estimate  of  cost.  It  is  estimated  that  the 
total  expenses  of  solicitation,  including  postage,  printing  and  mailing,  but  ex- 
cluding compensation  of  regular  employees,  will  not  be  more  than  $175,000,  but 
this  estimate  may  be  exceeded. 

Bondholders  who  do  not  assent  to  the  Plan  will  retain  the  same  legal  rights  as 
against  the  Company  (or  subsidiary,  as  the  case  may  be)  and  its  property  which 
they  now  have  unless  they  shall  become  bound  by  the  Plan  as  a  result  of  any  legal 


proceedings  which  may  be  invoked  under  Section  77  of  the  Bankruotcv  Act  or 
.otherwise  to  effectuate  the  Plan  as  to  non-assenting  minorities  If^ou  desire  to 
.oppose  the  Plan,  you  may  so  inform  the  Company  by  filling  out  and  retnr^in 2 
the  form  of  letter  herewith  enclosed  for  that  purpose  ^  returning 

wiS.  in*f'hrPiV^.^^''''?*i-^  ^^*^^  Company,  and  the  operated  subsidiaries  dealt 
with  in  the  Plan  owned  directly  or  indirectly  by  the  officers  and  directors  of  the 

£hX7A  hteto.'''^  ""P"'^*^^  subsidiaries  and  by  their  associatesTre Town  on 

are^n  fit  f^thP^nffii^lTf^^^^^^  S^  the  Company  and  of  its  operated  subsidiaries 
^ffino^.#  !»!     XT    ^^^%  ^^J^^.  Securities  and  Exchange  Commission  and  at  the 
?n^bfH.H  i^^  ^.T  J*""^  ^^1^^  Exchange.     Such  financial  statements^  are  not 
T\^t-  h^^^y^th  because  they  are  voluminous  and  consist  largely  of  detailed 
subdivisions  of  certain  of  the  accounts  shown  in  Schedules  3  and  4  of  the  Plan 
The  Company  will,  however,  be  glad  to  make  available  copies  thereof  for  exam^ 
nation  in  its  offices  at  Baltimore,  Md.,  or  New  York,  N.  Y.,  or  to  answer^V 
inquiries  or  to  supply  additional  information  on  request.     Yoi  may  alo  cons^t 
LlTr^^''^'  the  evidence  with  regard  to  the  Plan  introduced  before  the  Inter^ 
state  Commeree  Commission  in  Finance  Docket  Numbers  12,150-3,  inclusive 
The  Board  of  Director  urges  that,  in  your  own  interest    you  take  premot 

tfuTe^gVdTotr^U^ftr^^^^^^^^^         ^-^-  ^-*^-  ^^^-^^-'  *^^^-P-^^^ 

The  Baltimore  and  Ohio  Railroad  Company. 
By  Daniel  Willard,  President. 

^Schedule  k.— Statement  showing  ownership  or  beneficial  interest  in  securities  of 
fnirtr^^  ^"^Vaniesa^  of  September  15,  1938:   The  Baltimore  a^oZ 
^n^!,m  ^^'^T''S^  ^^  t  9-^'  ?"#^^^'  Rochester  and  Pittsburgh  Railway  Com- 
Vany{B.  R.  &  P);  Buffalo  and  Susquehanna  Railroad  Corporation  (B    &S) 
I  he  Cincinnati,  Indianapolis  and  Western  Railroad  Company  (C    /    &   W) 


Name,  office,  address 


The  Baltimore  and  Ohio  R.  R 
Co.: 
(A)  Willard,     Daniel,    presi- 
dent, i »» Baltimore,  Md. 


,(B)  Mrs.  Bertha  E.  Willard, 
wife. 


(B)  DeVoe  H.  Willard,  grand- 
son. 


,(B)  Harold  N.  Willard,  grand- 
son. 


,(A)  Bronner,  Harry,  director. 
Hotel  Plaza,  New  York 
City. 

(A)  Bruce,  Howard,  director, 
Baltimore  National 
Bank,  Baltimore,  Md. 

,(B)  Baltimore  National  Bank, 
Baltimore,  Md. 

.(A)  Cornwell,  John  J.,  direc- 
tor,* Baltimore,  Md. 

(A)  de  Qersdorff,  Carl  A.,  di- 
rector,  15  Broad  St., 
N.  Y.  C. 

;See  footnotes  at  end  ^f  table. 


150054—39 ^11 


Owned  of  record  or  beneficially:  (A)  by  individual,  (B)  by  relative 
partnership  or  corporation  or  organizations  in  which  respondent 
owns  directly  or  through  beneficial  interest,  10%  of  votinglecimS 


Securities 


B.  &  O.  Common 

B.,  R.  &  p.  Common 

B.  <t  S.  Preferred... 

C,  I.  <fe  W.  Common... 
B.  &.  O.  Ref.  &  Gen. 

"F"  5%. 
B.  &  O.  Ref.  &  Gen. 

"A"  5%. 
B.  &  O.  1st  Mtge.  4% 

Reg.  Bonds. 
B.  &  0.  Ref.  &  Gen. 

"F"  5%. 
B.  &  O.  1st  Mtge.  4% 

Reg.  Bonds. 
B.  &  O.  Ref.  <fe  Gen. 

"C"  6%. 
B.  &  O.  Common 


Owned  of 
record  but 
not  benefi- 
cially 


None..., 
1  share. . 
3  shares. 
3  shares. 
None 


Owned  of 
record  and 
also  benefi- 
cially 


B.  &  O.  Common. 


B.  <feO.  Conv.  4^'8 '39.. 

B.  &  O.  Common 

C,  I.  &  W.  Common '. 

B.  &  O.  Common 


None 

None 

None 

None 

None 

105  shares.. - 


1,005  shares. 

None 

None 

None 

$2,500 


Owned  beno* 

flciajly  but 

not  of  record 


6  shares. 


None. 


5  shares. 
3  shares. 
5  shares. 


$1,000 

$6,000 

$1,000 

$6,000 

$1,000 

100  shares. , 

100  shares. . 


None.. 

None.. 
None. . 
1  share 


None. 
None. 
None. 
None. 
None. 

None. 

None. 

None. 

None. 

None. 

None. 

None. 

$25,000. 

None. 
None. 
None. 
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/ir?.//^  ^'—^^^"^^  showing  ownership  or  beneficial  interest  in  securities  of 
ti&r^  ''''^P'';^i^\<^^  of  September  15,  19S8:   The  BaltiZre  a^Ohdi 

%%•     •       s'  r  ]'•  ^^'^^}P  ^^^  Susquehanna  Railroad  Corporation  (B   &  S\' 
The  Ctnctnnatt,  Indianapolis  and  Western  Railroad  Company  (C,  /!  2  W:)--Con. 


Nam«,  office,  address 


"^^  o' record  or  beneficially:  (A)  by  individual,  (B)  by  relative 
partnership  or  corporation  or  organizations  in  which  rLrSndit 
owns  directly  or  through  beneficial  interest.  10%  of  vSSiillSS-itlSi 


The  Baltimore  and  Ohio  R.  R. 
C5o.— Continued. 
(A)  Garrett,  Robert,  director, 
Garrett  Building,  Balti- 
more, Md. 


(B)  Katharine  B.  Garrett,  wife. 

(B)  Katharine  B.  Garrett, 
daughter. 

(B)  Alice  W.  Garrett,  daugh- 
ter. 

(B)  Ella  B.  J.  Garrett,  daugh- 
ter. 

(A)  Morron,  John  R.,  director, 

25  Broadway,  New  Yc  rk 
City. 

(B)  Belle  G.  Morron,  wife 

(B)  Carmor  Metal  Prod.  Co 
(A)  Shriver,  Geo.  M.,  direc- 
tor,' • «  senior  vice  presi- 
dent, Pikesville,  Md. 


(B)  Elizabeth  M.  Shriver, 
daughter. 

(A)  Sprague,  Albert  A.,  direc- 
tor, 72  W.  Adams  St., 
Chicago,  111. 

(A)  Stevens,  John  F.,  director. 
Southern  Pines,  N.  C. 

(A)  Widener,  Jos.  E.,  director. 
Land  Title  Bldg.,  Phila- 
delphia, Pa. 
Baltimore  and  Ohio  ofllcors: 

(A)  Galloway,  Chas.  W.,  vice 
pre.sident,i »  Baltimore, 


Securities 


Owned  of 

record  but 

not  benefl* 

dally 


B.  &  O.  Common . 

B.  4  0.  I8t4's  1948 

B.  A  O.  P.,  L.  E.  &  W. 
Va.  4's  41. 

B.  A  O.  Preferred 

B.  &  O.  Common 

B.  &  O.  Equip.  Trust  '38. 

B.  A  O.  Preferred 

B.  &  O.  Preferred 


Owned  of 

record  and 
aJso  benefi- 
cially 


5  shares 

None 

None 


B.  &  O.  Preferred. 
B.  &  O.  Preferred- 


B.  &  O.  Preferred 

B.  A  O.  Common..  .  . 
B.  A  O.  Ref.  A  Gen.  Ser. 

"A"  5%  '95. 
B.  A  O.  Ref.  A  Gen. 

Ser.  "A"  5%  '95. 

B.  A  O.  Common 

B.  A  O.  Common... 
B.  &0.  Ref.  AQen.  "F" 

'96. 
B.  A  O.  Conv.  'flO.... 

B,  R.  <fe  P.  Common 

B.A8.  Preferred 

C,  I.  «fc  W.  Common 

B.  A  O.  Common 

B.  A  O.  Conv.  '60... 

B.  A  O.  Preferred 

B.  A  O.  Common 


B.  &  O.  Common. 
B.  A  O.  Common. 


None 

None 

None 

None 

None 


None. 
None. 
None. 


None. 
None. 


None... 
None... 
None... 
None... 
1  share. 

1  share. 


None. 
None. 
None. 


None. 


1  share. 


2,700  shares. 

None 

$20,000 


$45,000. 


None 

10  shares... 
None 


None 

1  share 

3  shares 

3  shares 

None 

None 

10  shares 

15  shares 


5  shares. 
5  shares. 


None 

815  shares. 
$4,000 


(B)  Margaret    B.    Galloway, 
wife. 


(A)  Shumate,     Oolder,     vice 

president,  • »  Baltimore, 

Md. 
(A)  Nconan,  W.  T.,  vice  pres., 

B.  A  O.,  president,  B.,  R. 

A  P.,  155  W.  Main  St., 

Rochester,  N.  Y. 
(A)  Voorhees,  H.  B.,  vice  pres. 

and  exec.  rep.  in  Chicago, 

Chicago,  Dl. 

Itee  footnotes  at  end  of  table. 


B.  A  O.  Common 

B.  A  O.  Preferred... 
B.,  R.  A  P.  Common 

C,  I.  &  W.  Common 
B.  A  0. 1st  Mtge.  4's  '48. 
B.  A  O.  Tol.-Cin.  Div." 

4'8  '59. 
B.  A  O.  Rtjf.  A  Gen.  6's 

'95. 
B.  &0.  Conv.  4H's '60.. 

B.,  R.  A  P.  4^'s  '57 

B.  &  O.  Common.. 

B.  A  O.,  Tol.-Cin.  Div." 

4's  '59. 
B.  A  O.  Ref.  A  Gen. 

Mtge.  6's  '95. 

B.  A  O.  Conv.  4H's  '60. 
B.,  R.  A  P.  Common  . 

C,  I.  4  W.  Common.... 

B.,  R.  A  P.  Common... 


None.... 

None 

1  share.. 
3  shares. 

None 

None. . . 


$12,000-... 

None 

None 

None 

26  shares. . 

$1,000 

None. 

None 


None. 
None. 


None. 


$13,000. 


None $49,000 


None 
None. 
None. 

None. 


960  shares. 
100  shares - 

None 

None 

$2,000 

$20,000 


$10,000.... 
805  shares. 
$2,000 


None.... 
1  share. . 
3  shares. 

1  share.. 


s  27,000. 


8  4,000. 
None.. 
None.. 


None. 


Owned  bene- 
ficially but 
not  of  record 


396  shares. 

$3,000.4 

$I0,000.« 

$5,000.* 
$5,000.4 
$2,000.* 
57  shares.* 
None. 

None. 

None. 

None. 

2,500  shares. 
None. 

None. 

525  shares. 

None. 

None. 

None. 
None. 
None. 
None. 
None. 
None. 
None. 
None. 

None. 

None. 


None. 
None. 
None. 
None. 
None. 
None. 

None. 

None. 
None. 
None. 
None. 

None. 

None. 
None. 
None. 

None. 


None. 


None.. 


None. 
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Name,  office,  address 


Owned  of  record  or  beneficiaUy:  (A)  by  individual  (B)  h^r  r«io«™ 
partnership  or  corporation  or  irginizatioi?  in  which  rLSndS 
owns  directly  or  through  beneficial  interest,  10%  o^  votinglfflt^S 


Securities 


Baltimore  and  Ohio  officers— Con. 
(A)  Ekin,  J.  J.,  vice  pres.  and 
comptroller,  Baltimore, 
Md. 
(A)  Murray,  James  S.,  vice 
...  -  J>resM  Baltimore,  Md. 
(A)  May.  Geo.,  F.,  setretary.* 

Baltimore,  Md. 
(A)  Jenkins,  J.  j.,  treasurer, 
BaltimOTe,  Md. 
Buffalo,  Rochester  A  Pittsburgh 
Railway  Company: 

(A)  Baird,    F.    B.,    director, 

Buffalo,  N.  Y. 

(B)  Burkett  Co.,  Buffalo,  N.  Y 
(A)  Hamlin,     Chauncey     J., 

director,  Buffalo,  N.  Y. 


(A)  Hlllman,  John  H.  Jr.,  di- 

rector, 1914  Grant  Bldg.. 
Pittsburgh,  Pa. 

(B)  Motors  Mtgs.  Corp.^ 
(B)  Pioneer  Land  Co.^ 


C,  I.  A  W.  Common-.. 
B.  &  O.  S.  W.  Div.  6%.. 


Owned  of 
record  but 
not  benefi- 
cially 


None. 


Owned  of 
record  and 
also  benefi- 
cially 


None.. 


(B)  Hecla  Coal  &  Coke  Co  ^ 
(B)  Penn.  Industries,  Inc.^.. 


(A)  Keneflck,  Daniel  J.,  di- 
rector,  Buffalo,  N.  Y. 

(A)  Mmer,  Ed.  G.,*  director, 
Buffalo,  N.  Y. 

(A)  Rand,   Geo.   F.,  director, 

c/o  Marine  Trust  Co.. 
Buffalo,  N.  Y. 

(B)  Isabel  W.  Rand,  wife 

(A)  Rhees,  Rush,  director, 
1063  East  Avenue,  Ro- 
chester, N.  Y. 

(A)  Woodward,  Ernest  L.,  di- 
rector,  Le  Roy,  N.  Y. 
Buffalo   and    Susquehanna   Rail- 
road Corporation: 

(A)  Cash,  Justin  C,  director, 
Baltimore,  Md. 

(A)  Clark,  F.  H.,  director, 
949  Broadway,  N.  Y.  C. 

(A)  Jackson,  A.  A.,  director, 
c/o   Girard   Trust   Co.. 

(A)  Monk,  Chas.  T.,  director, 
206  S.  4th  St.,  PhUadel- 
phia,  Pa. 

(A)  S(*eer,  E.  W.,  director, 
Reading  Terminal,  Phil- 
adelphia.  Pa. 

(A)  Shrader,  James  P.,  di- 
rector, Grays  Lane,Haver 
ford,  Pa. 

(A)  Yamell,  Chas.,  director. 
1528  Walnut  St.,  Phila.! 
Pa. 

See  footnotes  at  end  of  table. 


B.,  R.  &  P.  Common... 

B.  A  O.  Common 
B.&O.Ref.<feGen."A''" 

5% '95. 
B.  A  O.  Ref.  A  Gen 

"D"  5%  2000. 

B.,  R.  A  P.  Common 

B.  A  O.  Common 11 

B.,  R.  A  P.  Common... 

B.  <fe  O.  Common 

B.  <fe  O.  Common " 

B.  A  O.  Common 

B.  A  O.  Common 

B.  A  O.  Common '. 

B.  &  O.  Common '. 

B.,  R.  <fe  P.  Common., 


3  shares. 

None 

None 


1  share.. 


None.. 
None.. 


None. 


None. 


None. 


57  shares. 
None 


None. 


1  share 

1,900  shares*. 
1  share 


None. 


None 

None 

None 


None 

None 

None 

None I  None 

None None 

None 

1  share 


B.,  R.  <fe  p.  Common.. 


B.,  R.  A  P.  4H's  '67..... 

B   &0.,  P.,  L.E.&W. 

Va.  4'8  '41. 
B.,  R.  A  P.  Common... 


1  share. , 


None. 
None. 


None. 


B.,  R.  A  P.  Common... 


B.  A  S.  Preferred. 


B. 


1  share. 


1  share. 


$10,000. 
5,000... 


3  shares. 


None. 


None. 


A  S.  Preferred 3  shares. 


B.  A  S.  Preferred. 


B.  A  S.  Preferred. 
B.  &  O.  Common. 


B.&S.  Preferred 

B.  A  O.  Common.. 

B.  A  O.  Preferred 

B.&S.  Preferred... 
B.,R.&p,ConsoI.4H'8 

B.  A  S.  Preferred 


None. 


3  shares. 
None.... 


None... 

None 

3  shares. 


None 

30  shares. 


3  shares. 

None 

None 

3  shares. 
None 


3  shares. 


None- 


Owned  bene- 
ficially but 
not  of  record 


None 

$3,000 

None.   ... 


None 

None 

None 


None 

None 


None 

50  shares 

100  shares 

None.. I 

$6,000 


None. 


None. 

None. 
None. 
None. 


None. 

None. 
$10,000. 

$13,000. 

None. 
None. 
None. 

500  shares.* 
400  shares.* 
400  shares. 
600  shares. 
1,000  shares.! 
500  shares. 
None. 


None. 

None. 
None. 

None. 
None. 

None. 
None. 
None. 


None. 
None. 

None. 
None. 
None. 
None. 
None. 

None. 
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Schedule  A. — Statement  showing  ownership  or  beneficial  interest  in  securities  of 
the  foUowtng  companies,  as  of  September  15,  19S8:  The  Baltimore  and  Ohio 
Railroad  Company  (B.  <fe  O.);  Buffalo,  Rochester  and  Pittsburgh  Railway  Com- 
pony  {B.,  R.  <fc  P.) ;  Buffalo  and  Susquehanna  Railroad  Corporation  (B.  &  S)- 
The  Ctnctnnatt,  Indianapolis  and  Western  Railroad  Company  (C,  /.  &  W.) — Coni 


Name,  office,  address 


Owned  of  record  or  beneficially:  (A)  by  individual,  (B)  by  relative, 
partnerabip  or  corporation  or  organizations  in  which  respondent 
owns  directly  or  through  beneficial  interest,  lOATof  voting  securities 


The   Cincinnati,    Indianapolis    & 
Western  R.  R.  Co.: 
(A)  Mitchell,  F.  B.,  director, 
6  Rural  Lane,  Cintl.,  O. 
(A)  Ecker,  F.  H.,  director,  1 
Madison  Ave.,  N.  Y.  C. 
The  Metropolitan  Life  In- 
surance    Company,     of 
which  Mr.  F.  H.  Eckw  is 
chairman  of  the  board,  as 
of  Sept.  15,  1938,  owned 
securities  as  follows: 
Baltimore  &  Ohio  R.  R. 
Co. 


Securities 


Owned  of 
record  but 
not  benefi- 
cially 


C.  &  I.  W.  Common... 
0.,  I.  &  W.  COTunon... 


Buffalo,  Roch.  &  Pitts. 

Ry.  Co. 
Cinti.,  Indianapolis  & 

West. 


First  Mtge. 4'8  '48.... 

First  Mtge.  5's  '48 

Southwestern  Div.  5's  '50 
P.,L.E.AW.  Va.4'8'41 
CT.&V.  First  4's  '95. 
C.,H.&D.Oen.5's'42.. 
Equip,  Trust.  Series  C, 

«*^%- 

Equip.  Trust,  Series  D, 

Equip.  Trust,  Series  F, 

4H%. 
Equip.  Trust,  Series  I, 

Ref.  &  Oen.  Series  A,  6's 

'95. 
Ref.  &  Oen.  Series  C,  6's 

'96. 
Ref.  &  Oen.  Series  D,  S's 

2000. 
4%  Preferred  Stk.  6,900 

Shs. 
Con8ol.4^'s  '67 


3  shares. 
None..-. 


None... 
None... 
None... 
None. .. 
None... 
None... 
None... 


Owned  of 
record  and 
also  benefi- 
cially 


Owned  bene- 
ficially but 
not  of  record 


None..-. 
3  shares. 


1st  6's  '65. 


None.. 

None.. 

None.. 

None.. 

None. 

None.. 

None.. 

None 

None.. 


$3,173,000.... 
$4,400,000.  . 
$1,000,000-.. 

$900,000 

None 

None 

None 


None. 
None. 


None. 

None 

None 

$1,150,000.... 

None 

$210.000..., 
$690,000... 

$04.000 

None 


None. 

$1,913,000. 

$3,976,000. 

$1,105,000. 

$475,000. 

$268,000. 

$450,000. 

$214,000. 

$490,000. 

$6,760,000. 

$1,675,000. 

$500,000. 

$2,066,000. 

None. 

$931,000. 

$861,600. 


I  ^1*^  Director,  Buffalo,  Rochester  and  Pittsburgh  Railway  Company 

•  A,     Director,  Buffalo  and  Susquehanna  Railroad  Corporation 

■  Also  Director,  The  Cincinnati.  Indianapolis  and  Western  Railroad  Company. 

•  As  one  of  the  beneficiaries  of  the  Estate  of  Mary  F  Jacobs  »«"*• 
I  A^°°,°L'^®  beneficiaries  of  Estate  of  Dr.  Robert  W.  Johnson. 

^J^^9O0  of  the  shares  owned  beneficially  by  the  Corporations  named  are  the  shares  owned  of  record  by  Mr. 

» Corporations  of  which  Mr.  Hillman  owns  10%  or  more  of  voting  securities. 

•  Abroad,  information  unavailable.  ^^ 
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(To  be  signed  and  returned) 
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The  Baltimore  and  Ohio  Railroad  Company— Assent  to  Plan  for  Modi- 
fication OP  Interest  Charges  and  Maturities,  Dated  August  15,  1938. 


The  Baltimore  and  Ohio  Railroad  Company, 
Care  of 

(Here  Insert  name  of  bank  which  is  to  hold  Bonds) 


.,  1938. 


Dear  Sirs: 

The  undersigned  hereby  acknowledges  receipt  of  a  copy  of  said  Plan.     The 

p^iwT^r^  "^  *^^  """^f  ""^      .  .  ^^'^^  of  The  Baltimore  and  Ohio 

Railroad  Company  or  its  operated  subsidiaries  (hereinafter  caUed  the  Bonds) 
having  the  serial  numbers  specified  on  the  back  hereof,  and,  if  in  coupon  form, 
bearing  all  appurtenant  coupons  maturing  after  January  1,  1939 
♦«I  u  ^^Tu^'^fu  ^^^^^y  absents  to  said  Plan  in  respect  of  the  Bonds  and  agrees 
A«™f  "i"^  ^V^^  provisions  thereof,  subject  to  the  right  of  revocation  of  this 
Hed  bond  conditions  provided  in  said  Plan  for  the  withdrawal  of  depos- 

In  consideration  of  the  acceptance  of  this  Assent  by  The  Baltimore  and  Ohio 
Railroad  Company  (hereinafter  caUed  the  Company)  without  requiring  the  de- 
posit  of  the  Bonds  under  said  Plan,  the  undersigned  agrees  that,  so  long  as  this 
Assent  remains  m  effect,  the  undersigned  will  not  sell  or  otherwise  dispose  of  the 
ni?l. 'co^/ P^  ^^  *^^?'  ''''^T  *^^  ^P^"^^  ^o  disposed  of  shaU  have  been  deposited 
n^lL  A  ^^;.  J^^  undersigned  further  agrees,  upon  deposit  of  any  of  the 
Bonds  under  said  Plan,  to  execute  a  further  assent,  in  the  form  prescribed  by  the 
hT?^''yV  ^"^  ^^^^  ^^^"  ?  ^?^P^^*  of  *^^  Bonds  so  deposited.  Such  further 
de  odted  ^°  executed,   shall  supersede  this   Assent  as  to  the   Bonds  so 

The  undersigned  further  agrees  that  when  the  Companv  is  prepared  to  carry 
out  said  Flan  m  accordance  with  the  provisions  thereof,  the  Bonds,  with  aU 
^?P^''li*PP"''*®^*5*.''^.'iP°S^'  ^^''  ^  *^^  A«^«^*  sliaU  then  be  in  effect,  be 
w^th^the  P?!^^^"^  Company  to  be  stamped  or  exchanged  in  accordance 

iQ^ft  ^^Jw"^  '"^  ^^f?^*^'''!*^^  undersigned  may  at  any  time  after  December  31, 
1938,  and  before  said  Plan  shall  have  been  declared  operative,  revoke  this  Assent 
As  further  provided  m  said  Plan,  if  said  Plan  shaU  be  modified  or  amended,  notice 
of  such  modification  or  amendment  shaU  be  given  as  provided  in  said  Plan,  and 
^J^J  5"f  modification  or  amendment  affects  the  Bonds,  the  undersigned  will  be 
entitled  to  revoke  this  Assent  within  thirty  days  after  the  first  publication  of 
notice  thereof  in  accordance  with  said  Plan.  It  is  understood  and  agreed,  how- 
ever, that,  if  the  undersigned  does  not  revoke  this  Assent  within  said  thirty-day 
period,  tjie  undersigned  shall  be  deemed  to  have  consented  to  such  modification 
or  amendment  of  said  Plan  and  shall  be  bound  thereby  with  like  eflFect  as  if  such 
th?s  Ass^enr  ''''  *"'®'''^'^^''*  ^^^  ^^^^  P^^*  of  said  Plan  prior  to  the  execution  of 

It  is  understood  that  if  the  Company  shall  so  determine,  said  Plan  may  be 
carried  out  through  proceedings  under  Section  77  of  the  Bankruptcy  Act  or  other 
similar  law  at  the  time  in  force  or  through  such  other  legal  proceedings  as  the 
Company  may  deem  appropriate  to  bind  nonassenting  security  holdere  It  is 
agreed  that  this  assent  will  be  eflFective  as  an  acceptance  of  said  Plan  in  any  such 
legal  proceedings  as  fully  as  if  this  assent  had  been  executed  after  the  institution 
of  such  proceedings  and  after  the  submission  therein  of  a  plan  to  the  security 
holders  for  their  acceptance  or  rejection,  and  the  undersigned  hereby  constitute 
t^l  T??'°^i  *  ®.  Company  his  duly  authorized  attorney  and  representative  to 

S!.wa^  rlg^Tp^r^^^^^^^^  ^^^^^^'  ^  ^^^^^  ^-^  -^^-*  ^  t^« 

The  Bonds  are  {""'^t^ ^^^Z^^}  said  Bank,   which  is 

hereby  authorized  and  directed  (a)  to  hold  the  Bonds  for  account  of  the  under- 
«IS!fo •;o^"  ^A  ?us\ '"  ^"  respects  to  the  agreements  of  the  undersigned  herein 
ImIo1,IL^?^  P  ^"^  P^^".^°*  *^^  Bonds  for  stamping,  as  above  provided,  upon 
notice  that  the  Company  is  prepared  to  carry  out  the  Plan  *    f  ^ 

Yours  very  truly, 


Name 
Addriess 


All 


^1 


•i 


4 


162  AMEND  THE  BANKRUPTCY  ACT 

The  assent  on  the  reverse  side  covers  securities  affected  by  the  Plan,  as  follows: 


Securities  affected  by  the  plan 


First  Mortgage,  5s  '48.. 

P.  L.  E.  &  W.  Va.,  4s  •41.....' " 

Southwestern  Division,  Ss  '50 
Five  Year  Notes,  4^fc  '39.  .. 
Refunding  and  General: 

Series  "A",  5s  '95 

Series  "C",  6S  '95 

Series  "D",  5s  2000 1 

Series  "F",  5s '96...  

Thirty  Year  Convert.,  4Hs  '60. '"' 
B.  R.  &  P.  Ry.  Co.  Cons.,  4Ms  '57 
L,  P.  &  C.  R.  R.  Co.  1st,  6s  %... 
B.  &  S.  R.  R.  Corp.  1st,  4s  '63. 
O.L&W.  R.  R.  Co.  Ist,  5s  'fiS.l./ 


Principal  amount 
owned 


Serial  numbers  of  bonds 


TotaL. 


Received  of 


(Name  of  owner) 


(Address) 


the  securities  b'sted  above  to  be  held  for  the  account  of  the  owner  and  subiect  to 
the  agreement  and  the  purposes  set  foriih  on  the  reverse  side  Wo?  ^       ^ 


By 


(Custodian  Bank) 


(Duplicate — for  retention  by  security  holders) 

The  Baltimorb  and  Ohio  RiiiLROAD  Company— Assent  to  Plan  for  Monr 
FicATioN  OF  Interest  Charges  and  Maturities,  Dated  August  15?  1938 


.,  1938. 


The  Baltimore  and  Ohio  Railroad  Company.   

Care  of 

(Here  insert  name  of  bank  which  is  to  hold  Bonds) 

DearSirs: 

««Io®  ."'^^^^^ig^ed  hereby  acknowledges  receipt  of  a  copy  of  said  Plan  The 
undersigned  is  the  owner  of  Bonds  of  ThrBaltimorfe  and  Ohio 

EAilroad  Company  or  ite  operated  subsidiaries  (hereinafter  called  the  Bondl^ 
having  the  senal  numbers  specified  on  the  back  hereof,  and,  if  in  coupon  fom 
beanng  all  appurtenant  coupons  maturing  after  January  1    1939      '''''^^'^  ^^"^' 

♦^  t5\"''^!f^i?''!u  ^^^^y  ^^"*^  *^  «*i^  Pl^-"  in  respect  of  the  Bonds  and  agrees 
^nt  ^i^tL^^'oLTr^^"'  *^^^^''-  ^^^^i*  ^  the  right  of  revocat^n  ofThI 
itedTbonds  ^^^^'^ditions  provided  m  said  Plan  for  the  withdrawal  of  depos- 

In  consideration  of  the  acceptance  of  this  Assent  by  The  Baltimore  and  Ohio 
Railroad  Company  (hereinafter  called  the  Company)  without  requ^rinrthedS 
posit  of  the  Bonds  under  said  Plan,  the  undersigned  agrees  that?  so  lon^g  ^th^ 
Assent  remains  in  effect,  the  undersigned  will  not  seU  or  otherwLe  2ispofe^f  the 

undet's^M  pU'  ^'^The  nnnTJ^"  ^7^.^  ^^^^"^^^  ^^  «^^"  have'b^nXClited 
unaer  saia  rian.     ihe  undersigned  further  agrees,  upon  deposit  of  anv  of  the 

ComnaS^'^'L'tlJ  P?'  *^"^"'"*"  ^  ^^li«^  ^^'^*'  ^^  ^^^  forrprescribed  by  thi 
company    to  said  Plan  m  respect  of  the  Bonds  so  deposited      Such  fiirth^r 

Stel  "'^  '"  ""''"*"^'  '"^^^  «"P^^^^  *^«  Assent"^^'  to  the  Lnds  so 
The  undersigned  further  agrees  that  when  the  Company  is  prepared  to  carrv 
out  said  Plan^  in  accordance  with  the  provisions  thereof,  the  Bon^  ^th^U 
unpaid  appurtenant  coupons,  will,  if  this  Assent  shall  then  iS  to  effect  ^ 
^h&uT  '^"  ^""^^^^  ^  ^  '^^'"P^^  ^^  exchanged  in  accordanil 
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-lA^o  P^°y??^®^  ^  ^^L^^^^'  *h®  undersigned  may  at  any  time  after  December  31. 
A  * 'J??^  before  said  Plan  shall  have  been  declared  operative,  revoke  this  Assent. 
As  further  provided  m  said  Plan,  if  said  Plan  shaU  be  modified  or  amended,  notice 
of  such  modification  or  amendment  shaU  be  given  as  provided  in  said  Plan,  and 
J^y  such  modification  or  amendment  afifects  the  Bonds,  the  undersigned  will  be 
entitled  to  revoke  this  Assent  within  thirty  days  after  the  first  publication  of 
notice  thereof  in  accordance  with  said  Plan.  It  is  understood  and  agreed,  how- 
ever, that.  If  the  undersigned  does  not  revoke  this  Assent  within  said  thirty-day 
period,  the  undersigned  shall  be  deemed  to  have  consented  to  such  modification 
or  amendment  of  said  Plan  and  shaU  be  bound  thereby  with  like  effect  as  if  such 
modification  or  amendment  had  been  part  of  said  Plan  prior  to  the  execution  of 
this  Assent. 

It  is  understood  that  if  the  Company  shall  so  determine,  said  Plan  may  be 
carried  out  through  proceedings  under  Section  77  of  the  Bankruptcy  Act  or  other 
similar  law  at  the  time  in  force  or  through  such  other  legal  proceedings  as  the 
(company  may  deem  appropriate  to  bind  nonassenting  security  holders.  It  is 
agreed  that  this  assent  will  be  effective  as  an  acceptance  of  said  Plan  in  any  such 
legal  proceedings  as  fully  as  if  this  assent  had  been  executed  after  the  institution 
of  such  proceedings  and  after  the  submission  therein  of  a  plan  to  the  security 
holders  for  their  acceptance  or  rejection,  and  the  undersigned  hereby  constitute 
and  appoints  the  Company  his  duly  authorized  attorney  and  representative  to 
accept  the  Plan  m  such  proceedings  in  his  behalf,  in  either  case  subiect  to  the 
withdrawal  rights  permitted  by  the  Plan.  j     v    u  t  lo 

Thp  RnnHia  Qi-n  /herewith  delivered  tol       .,  ^     , 

Ihe  Bonds  are  I    in  the  custody  of    |  ^^  Bank,   which  is 

hereby  authorized  and  directed  (a)  to  hold  the  Bonds  for  account  of  the  under- 
signed,  but  subiect  in  all  respects  to  the  agreements  of  the  undersigned  herein 
contained  and  (b)  to  present  the  Bonds  for  stamping,  as  above  provided,  upon 
notice  that  the  Company  is  prepared  to  carry  out  the  Plan. 
Yours  very  truly, 


Name 


Address 


The  assent  on  the  reverse  side  covers  securities  affected  by  the  Plan,  as  follows: 


Securities  affected  by  the  Plan 


first  Mortgage,  5s  '48 

P.  L.  E.  &  W.  Va.,  4s  '41 

Southwestern  Division,  5s  '50 

Five  Year  Notes,  4^is  '39 

Refunding  and  General: 

Series  "A",  5s  '96 

Series  "C",  6s '96 

Series  "D",  5s  2000 

Series  "F",  5s  '96. 

Thirty  Year  Convert.,  4Hs  '60 

B.  R.  «k  P.  Ry.  Co.  Cons.,  iHs  '57. 
L.  P.  &  O.  R.  R.  Co.  1st,  5s  '39... 

B.  &  8.  R.  R.  Corp.  1st,  4s  '63 

C.  I.  &  W.  R.  R.  Co.  1st,  5s  '65 


Principal  amount 
owned 


Total. 


Serial  numbers  of  Bonds 


Received  of 


(Name  of  owner) 


(Address) 


the  securities  listed  above  to  be  held  for  the  account  of  the  owner  and  subject  to 
*he  agreement  and  the  purposeis  set  forth  on  the  reverse  side  hereof. 


by 


(Custodian  Bank) 


1 
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(Triplicate — ^for  retention  by  custodian) 


The  Baltimore  and  Ohio  Railroad  Company— Assent  to  Plan  for  Modh 
FiCATiON  of  Interest  Charges  and  Maturities,  Dated  August  16,  1938 


The  Baltimore  and  Ohio  Railroad  Company, 
Care  of 

(Here  insert  name  of  bank  which  is  to  hold  Bonds) 


.,  1938. 


Dear  Sirs: 

««I^®-^^^"^^?^  hereby  acknowledges  receipt  of  a  copy  of  said  Plan  Thd 
^dersigned  is  the  owner  of  Bonds  of  The  Baltimore  and  Ohio 

W  n?fh?'''^?r^  °'k^*"  ^P^'?:*^.^  subsidiaries  (hereinafter  called  the  Bond^) 
haMng  the  serial  numbers  specified  on  the  back  hereof,  and,  if  in  coupon  fo^ 
bearing  all  appurtenant  coupons  maturing  after  Januar^  1,  1939  ' 

♦^  K^\"^  Tu'^^fu  ^^^^^-  ^^"^^  *^  «^^^  P^"  in  respect  of  the  Bonds  and  agrees 
to  be  bouBd  by  the  provisions  thereof,  subject  to  the  right  of  revocation  ofthis 
i^d'bon'S  conditions  provided  in  said  Plan  for  the  withdrawal  of  depo2 

In  consideration  of  the  acceptance  of  this  Assent  by  The  Baltimore  and  Ohid 
na^/"?Ai?^SP^5^  (hereinafter  called  the  Company)  without  re»g  the  dl^ 
posit  of  the  Bonds  under  said  Plan,  the  undersigned  agrees  that,  so  long  m  this 
bS  ^Trnr^hf"'*'  *?"  undersigned  will  not  sell  or  otherwise  dispofe^f  the 

under  's^MpC  Thi  nn^ J^^  ^^^^^^^  ^^'^^'^^  ^^  «^^"  ^^^^  been  deposited 
unaer  said  PJan.     1  he  undersigned  further  agrees,  upon  deposit  of  anv  of  the 

rnmn."'''^^"  ^^^d./^S?'  *«.e^«^^*«  *  farther  assent, 'in  the  form  prescribed  by  thi 
Company,  to  said  Plan  in  respect  of  the  Bonds  so  deposited      Such  furthe? 

Stel         "''  '''''''*''^'   '^*^^  ""^""""^^  *^^   Assent^^^  to  the   Bon^  so 

The  undersigned  further  agrees  that  when  the  Company  is  prepared  to  carrv 

»nL^H  "^.^^^^  '"^  accordance  with  the  provisions  the^eof^  fhe^  Bonds    with  15 

unpaid  appurtenant  coupons,  will,   if  this  Assent  shall  then  be  in  effect    be 

SSrfk^I^aT    ""^  '"^  *^'  ^^^P^"^  *^  ^'  ''^'^P^^  ^^  exchanged  in  accordinc^ 

iq4®  "^I^a^^^^  ^  ^^^A^}^'^'^^  }indersigned  may  at  any  time  after  December  31 1 
1938,  and  before  said  Plan  shall  have  been  declared  operative,  revoke  this  Assent 
As  further  provided  in  said  Plan,  if  said  Plan  shall  be  modified  or  amended  not?c^ 
tf  anfsu'^h  m^nH^Cr^'  amendment  shall  be  given  as  provided-in  said  pL  and 
l?^il5  f  mod  fication  or  amendment  affects  the  Bonds,  the  undersigned  will  be 
entitled  to  revoke  this  Assent  within  thirt;y  days  after  the  first  publicatTon  of 
l^^ri^^'f,'^  accordance  with  said  Plan.  It  is  understood  and  agreed  how- 
ShAh  ?hLf,*5^  undersigned  does  not  revoke  this  Assent  within  said  thirty-day 
S  im1inJ^JiAT'^"/ii'^^"  ^^  ^^?,T^  *^  ^^^e  consented  to  such  modification 
Z^^^^^"^^  °^  said  Plan  and  shaU  be  bound  thereby  with  like  eflFect  as  if  such 

Sis  AsTenf  ''"  ^^"^^^^'^^  ^^^  ^"^  P*^  ^^  ^^  Plan  prior  to  the  exe^ulion  of 

o^l%  ^,f/^f  r*°''l  *^^*  ''^}^^  Company  shall  so  determine,  said  Plan  may  be 
ffr^!?  ?o"^  through  proceedings  under  Section  77  of  the  Bankruptcy  Act  or  other 
wmilar  law  at  the  time  m  force  or  through  such  other  legal  proceedings  aa  the 
Company  may  deem  appropriate  to  bind  nonassenting  sicurity  holder  It  is 
^reed  that  this  assent  will  be  effective  as  an  acceptance  of  said  ?lan  in  any  such 
l^al  proceedings  as  fully  as  if  this  assent  had  been  executed  after  the^nstitut^on 
of  such  proceedmgs  and  after  the  submission  therein  of  a  plan  to  the  security 
holders  for  their  acceptance  or  rejection,  and  the  undersigned  hereby  consritutes 
f?;in??hf  PI  *^^-  C^^P^ny  his  duly  authorized  attorney  and  repre^sentarive  to 

The  Bonds  are  {""'^t^ ^^^%^]  -id  Bank,   which  is 

ui^^^I  authorized  and  directed  (a)  to  hold  the  Bonds  for  account  of  the  under- 
wgned,  but  subiect  in  aU  respects  to  the  agreements  of  the  undersigned  herein 
contained  and  (b)  to  present  the  Bonds  for  stamping,  as  above  proWded  udo^ 
notice  that  the  Company  is  prepared  to  carry  out  the  Plan  P^o^med,  upon 

Yours  very  truly, 


Name 
Address 
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The  assent  on  the  reverse  side  covers  securities  aflFected  by  the  Plan,  as  follows: 


Securities  Affected  by  the  Plan 


First  Mortgage,  5s  '48 

P.  L.  E.  &  W.  Va.,  4s  '41.."""" 
Southwestern  Division,  5s  '50. 
Five- Year  Notes,  4  ^s  '39. . 
Kefunding  and  General: 

Series  "A",  5s '95 

Series  "C",  6s  '95 

Series  "D",  5s  2000..  . 

Series  "F",  5s  '96  . 
Thirty- Year  Convert.,  4Hs  '60....! 
B.  R.  &  P.  Ry.  Co.  Cons.,  4Hs  '67. 
L.  P.  &  C.  R.  R.  Co.  1st,  5s  '39.... 

B.  &  8.  R.  R,  Corp.  1st,  4s  '63 

C.  I.  &  W.  R.  R.  6o.  1st,  5s  '65.... 


Principal  Amount 
Owned 


Serial  Numbers  of  Bonds 


Total. 


Received  of 

,  (Name  of  Owner)  "(Addr^)  * 

the  securities  listed  above  to  be  held  for  the  account  of  the  owner  and  subject  to 
the  agreement  and  the  purposes  set  forth  on  the  reverse  side  hereof. 


by 


(Custodian  Bank) 


Mr.  Anderson.  I  say  that  we  entirely  sympathize  with  Mr 
J^astman  s  views.  The  Commission  should  pass  on  the  plan  first, 
and  we  followed  that  course.  I  should  like  to  offer  the  report  of  the 
CJommission. 

(The  report  of  the  Interstate  Commerce  Commission  on  the  Balti- 
more &  Ohio  Railroad  Co.  financial  readjustment  is  as  follows:) 


P-7347 


INTERSTATE  COMMERCE  COMMISSION 

FINANCE   DOCKET   NO.    12150* 


Baltimore  &  Ohio  Railroad  Company  Financial  Readjustment 

Submitted  October  25,  1938.     Decided  November  1,  1938 

Authority  granted,  pursuant  to  a  proposed  plan  for  modification  of  interest 
charges  and  maturities,  dated  August  15,  1938: 

^'  '^°  «fi4  4^n^i}S''''f  ^..^K '"^  Raih-oad  Company  (a)  to  issue  not  exceeding 
$64,410,400  of  Pittsburgh,  Lake  Erie  &  West  Virginia  system  refunding 
4-percent  mortgage  bonds,  $50,000,000  of  secured  notes,  $75,000,000  of 
first-mortgage  5-percent  bonds,  $45,000,000  of  Southwestern  division  first- 
mortgage  5-percent  bonds,  $260,272,000  of  refunding  and  general  mort- 
gage bonds,  and  $63,031,000  of  30-year  4^^-percent  convertible  bonds,  in 
each  case  in  respect  of  an  equal  principal  amount  of  existing  bonds  or 
notes,  or  to  modify  said  existing  bonds  and  notes  as  to  maturities  and 
interest  in  the  manner  provided  by  the  plan,  and  not  exceeding  $434,333,750 
of  certificates  of  deposit  m  respect  of  an  equal  principal  amount  of  existing 
bonds  and  notes,  (6)  to  assume  obligation  and  liability  in  respect  of  interest 
or  dividends  on  not  exceeding  $34,297,000  of  consolidated-mortgage 
^tl^^l^f^  nn^^%  ""I  *?^  ^^S^^o,  Rochester  &  Pittsburgh  Railway  Com^ 
&t  ^/n?'  ?^.f'^5''^J'°'^/*^^S®  5-percent  50-year  bonds  of  the  Lincoln 
Park  &  Charlotte  Railroad  Company,  $2,000,000  of  first-mortgage  4-per- 
cent bonds  and  $3,200,000  of  guaranteed  O-pe^cent  stock  of  the^Allegheny 
fnH^fonn'nnS^'^^^  Company,  $650,000  of  first-mortgage  5-percent  bonda 
and  $900,000  of  guaranteed  6-percent  stock  of  the  Clearfield  &  Mahoning 

L'  '^^^^  report  also  embraces  Finance  Dockets  No.  12151,  Buffalo.  Rochester  &  Pittsbnrph  Raiiw^'e  rnm 

?'ifflSmeMS'{.T^^=,  J^^^'i'?'  £'°«^^°°«^'  IndiaSa^dis  &  ^?s t'ern  Riilroarc^mpS?^F?nan: 
ciai  Readjustment,  and  No.  12153,  Buffalo  &  Susquehanna  Railroad  Corporation  Financial  Re^justment. 
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Radway  Company,  $2,824,800  of  first-mortgage  4-percent  bonds  of  the 
Buffalo  &  busquehanna  Railroad  Corporation,  and  $4,675,000  of  first- 
mortgage  5-percent  50-year  bonds  of  the  Cincinnati,  Indianapolis  &  West- 
em  RaUroad  Company,  and  (c)  to  issue  not  exceeding  $270,779,700  of 
g^?JJ^oi»  capital  stock,  consisting  of  2,707,797  shares  of  the  par  value  of 
$100  each,  for  the  purpose  of  converting  into  common  capital  stock  such 
refunding  and  general  mortgage  bonds  and  30-year  convertible  4H-percent 
bonds  as  may  be  presented  for  that  purpose. 
2.  To  the  Buffalo,  Rochester  &  Pittsburgh  Railway  Company  to  issue  not  exceed- 
mg  $34,297^  of  consolidated-mortgage  4H-percent  bonds  and  $350,000 
Of  Lincoln  Park  &  Charlotte  Raib-oad  Company  first-mortgage  5-percent 
50-year  bonds,  m  each  case  in  respect  of  an  equal  principal  amount  of 
existing  bonds,  or  to  modify  the  existing  bonds  as  to  interest  and  maturity 
pursuant  to  the  plan,  and  not  exceeding  $29,464,000  of  certificates  of  deposit 
9    rr    I?  respect  of  an  equal  principal  amount  of  existing  bonds. 
<J.   10  the  Cincinnati,  Indianapolis  &  Western  Railroad  Company  to  issue  not 
exceeding  $4,675,000  of  first-mortgage  5-percent  50-vear  bonds  in  respect 
of  an  equal  pnncipal  amount  of  existing  bonds,  or  to  modify  the  existing 
bonds  as  to  interest  pursuant  to  the  plan,  and  not  exceeding  $4,675,000  of 
certificates  of  deposit  in  respect  of  an  equal  principal  amount  of  first- 
mortgage  5-percent  50-year  bonds. 
•  ^^  Sfo?.^£°  A  Susquehanna  Railroad  Corporation  to  issue  not  exceeding 
$^8J4,800  of  first-mortgage  4-percent  gold  bonds  in  respect  of  an  equal 
pnncipal  amount  of  existing  bonds,  or  to  modify  the  existing  bonds  as  to 
mterest  on  such  bonds  in  sinking  funds,  as  provided  in  the  plan  and  not 
exceeding  $2,824,800  of  certificates  of  deposit  in  respect  of  an  equal  prin- 
cjpal  amount  of  first-mortgage  4-percent  bonds. 
5.  That  part  of  the  Baltimore  &  Ohio  Railroad  Company  application  requesting 
authority  to  issue  notes  to  the  Reconstruction  Finance  Corporation,  dis- 
missed. ^  * 

Henry  W.  Anderson,  Carl  A.  deGersdorff,  Leonard  D.  Adkins,  George  D.  Gibson, 
and  R.  Marsden  Smith  for  applicants 

REPORT   OF   THE   COMMISSION 
DIVISION   4,    COMMISSIONERS   METER,    PORTER,    AND   MAHAPPIB 

By  DrvisiON  4: 

nJJi^i  Baltimore  and  Ohio  Raib-oad  Company  and  three  of  its  subsidiaries,  the 
Buffalo,  Rochester  and  Pittsburgh  Railway  Company,  The  Cincinnati,  Indian- 
apolis  &  Western  Railroad  Company,  and  the  Buffalo  &  Susquehanna  Railroad 
Corporation,  referred  to  hereinafter  as  the  Baltimore  &  Ohio,  the  Buffalo,  the 
Cincinnati,  and  the  Susquehanna,  respectively,  filed  separate  applications  on 
September  2,  1938,  requesting  authority  for  the  Baltimore  A  Ohio,  pursuant  to 
Its  P^Ppsed  plan  for  modification  of  interset  charges  and  maturities,   dated 
August  15,  1938,  (1)  to  issue  certificates  of  deposit,  in  respect   of  certain  of  its 
wcunties  aggregating  $434^33,750,  and  to  issue  not  exceeding  $64,410,400  of 
Pittsburgh,   Lake  Erie  &  West  Virginia  system  refun ding-mortgage  4-percent 
bonds,  $50,000,000  of  secured  notes,  $72,771,578  of  notes  to  the  Reconstruction 
JJmance  Corporation,  referred  to  hereinafter  as  the  Finance  Corporation,  $75,000.- 
000  of  first-mortgage  5-percent   bonds,   $45,000,000  of  Southwestern   division 
first-mortgage  5-percent  bonds,  $260,272,000  of  refunding  and  general  mortgage 
bonds,  and  $63,031,000  of  30-year  4H-percent  convertible  bonds,  in  each  cLe  for 
??/?"?M?"°^^P*^  amount  of  existing  bonds  or  notes,  (2)  to  assume  obligation 
and  liability  m  respect  of  interest  or  dividends  on  securities  of  the  Buffalo  and  its 
subsidiaj^es  aggregating  $37,297,000,  on  $2,824,800  of  first-mortgage  4-percent 
bonds  of  the  ^isquehanna,  and  on  $4,675,000  of  first-mortgage  5-percent  50-year 
bonds  of  the  Cmcmnati,  and  (3)  to  issue  not  exceeding  $270,779,700  of  common 
capital  stock,  consisting  of  2,707,797  shares  of  the  par  value  of  $100  a  share,  at 
such  tmaes  as  niay  be  necessary  to  comply  with  the  conversion  rights  given  by 
tiie  plan  to  the  holders  of  the  Baltimore  &  Ohio  refunding  and  general  mortgage 
bonds  and  convertible  4M-percent  bonds.     Of  the  subsidiaries,  the  Buffalo  re- 
quests  authority    ajso  in  accordance  with  the  plan,  (1)  to  issue  ceHi&c&tes  of 
♦SiS^ALi''  ^^.^^  of  $29,114,000  of  consolidated-mortgage  4K-percent  bonds  and 
$350,W)0  of  first-mortgage  5-percent  50-year  bonds  of  the  Lincoln  Park  <k  Char- 
lotte Raib-oad  Company  assumed  by  that  company,  and  (2)  to  issue  consolidated- 
mortgage  bonds  up  to  a  principal  amount  of  $34,297,000  for  outstanding  consoli- 
dated-mortgage 4>4-percent  bonds,  and  first-mortgage  5-percent  50-year  bonds 
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up  to  a  principal  amount  of  $350,000  for  Lincoln  Park  Ar  ^1,0^1^++     t>    1       j 

^o?'^Vi^u^  ""^  ^Pf"^  2^'  ^^26,  in  Cincinnati,  I.  db  W.  R  Co  Control  HIT   P   r 

mmmmMm 

acauire  rontrn^'nf /hi  ?■•     •    ^\-     "^^  *^^'  authorized  the  Baltimore  &  Oliio  U, 
rCeXrfg  {931   inZffl*'ff°i%''2  T'^^'-K  agreement,  and  our  o?d« 

in/r°oCrf  r.?mt?  ^'tt^^  W^rt^o^S^i^JS^rf  TT'''  '^ 
current  recession  in  businelL'^reacted^advfrTdy  ^on  the  Baltilo^il*  &Zin^*  '""^ 
and  supplies,  as  well  as  considerable  increases  in  ta^tJ^n       a        "^^'  ,?^*.^".*?' 

fixed  Charles  for  that  period  and  the  TfilifTZu"""^^^  $12,000,000  less  than 
more  than  $14,000  TOO  It  is  r1,Dre«ent^  *v.L  °^*''^  """.?"*  ^^^  *«  estimated  at 
*  Ohio  had  to'  rnlT^.tutmZTN^^Ti?u!^l'^^i^  Im  585^7?i,*'"T 

became  neci^rv  to  Wow  sSbstlntl^  am^^.nt^  ^"^"'fF  5?"'"«  i-^Possible,  it 
The  present  indebtedSoTthe  BarUmofe  A  Oht  f^'^K*'i^  ^'°*°*^.  Corporation. 
$13,490,000,  of  the  4>i-percent  Lured  notes  of  193^^^^^^ 

obligations,  amounts  to  S72  771  "iTR  o«o,  an  „„  '  a""  *l>*;=*.000  of  equipment 
provide  for  such  maturities  ''  *"  P*"'"*"*  °'  ""^'"^  "'^s  incurred  to 

me\"iL^  mVturinVXatirs'inTS^^^^^^^^^  ^'^^if  T  *  ^hio  has  heretofore 

^n^^rddTHd£S?SnS  '^r^^"^^ 

maturities  aggregating  apDroximltelvIl  s^nnnnnn  \^^^  ^^  required  to  meet 
plan  for  modification  of  TXrSt^harL  «nH  ^v?;^'  '*  prepared  the  proposed 
the  plan,  fixed  interest  chargeTwiUbe?^^^  ^^  '^  maturities.     Under 

will  be  extended  for  such  time  R««htii^  -^^  *^®  "^'''*®  immediate  maturities 
reestablishment  of  earTnVTnd  cred^^^^  ThlnV  T"^""^^}^  opportunity  for 
reduction  in  the  principa  amount  of  the  exiJ^rf.  S^  ^^^^  not  contemplate  any 
existing  liens,     ft  wTs  devXS^dlf  «  nLtrfw^  ""^  disturbance  of  their 

reorganization  of^re^tp'iWu'c^Srf  unt^^^  proceedings  for 

which  the  Baltimore  &  Ohio  could  do  but  wi/hp«  fl  o^r  I  ^^  *^®  Bankruptcy  Act, 

s^^of  a  voluntary  plan  a  P^^AJ'^^-Z^^Tt^-^^tlZj^^ 

pri^dp^  a^tn!i^Tof*BSore*i*OhPo"°  ""TT  ''^?'*'"«  ^"""''^  of  both 
Interest  as  in  the  judgment  onffi^pt^^^°i-°"^'  ''"*  makes  such  adjustment  of 

together  with  certiS?e\ted°SoTdif  "^"Xl  eauiUbir '^-^h'^^^^P^ ^• 

^^se'The^Tr^LI  ^ie^S'  SS^/^^  f  °"^^^ 

bonds  Of  these^comA?^;~.^p-^d"Vrcti«7lit''S^V^^^^^ 
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cancelable  on  60  days,  notice  by  either  party  they  are  made  continuous  for  the 
eight  years  during  which  the  plan  is  to  be  operative  and  until  all  contingent 
interest  is  paid.  Nothing  herein,  however,  is  to  be  construed  as  approving  or 
authorizing  the  proposed  modification  of  these  operating  agreements. 

It  was  further  testified  that  the  companies  realized  that  provisions  would  have 
to  be  made  for  a  certain  amount  of  additions  and  betterments  required  to  main- 
tain the  property  to  proper  standards,  such  as  increased  weight  of  rail,  bridges, 
etc.,  and  to  meet  commercial  or  operating  requirements  for  new  and  additional 
branch  lines,  sidings,  grade-elimination  contributions,  etc.  The  Baltimore  & 
Ohio  has  no  available  first  or  underlying  mortgage  bonds  and  in  the  immediate 
future  could  not  hope  to  sell  refunding  and  general  mortgage  bonds,  even  at  high 
rates  of  interest,  at  prices  justifying  their  sale.  The  plan  includes,  therefore,  a 
provision  for  setting  aside  out  of  available  annual  net  income  after  fixed  charges  an 
amount  not  exceeding  2)4  percent  of  total  railway  operating  revenues  for  a  capital 
fund.  It  was  recognized  further  that  the  placement  of  interest  payments  on  a 
basis  that  could  be  met  under  various  conditions  would  not  be  sufficient  to  assure 
the  financial  stability  of  the  Baltimore  &  Ohio  for  the  time  unless  large  nearby 
maturities  were  arranged  for.  These  maturities  include  $50,000,000  of  5-year 
4H-percent  secured  notiBS,  due  August  1,  1939,  of  which  $13,490,000  are  held  by 
the  Finance  Corporation,  and  Baltimore  &  Ohio  indebtedness  of  $72,771,678  to 
that  corporation.  It  is  proposed  to  extend  all  these  obligations  for  five  years 
from  August  1,  1939,  with  interest  at  4  percent,  the  Finance  Corporation  being 
favorable  to  such  extensions  provided  the  plan  be  declared  operative  before 
January  1,  1939,  The  early  maturities  also  include  Pittsburgh,  Lake  Erie  & 
West  Virginia  refunding-mortgage  4-percent  bonds  in  the  amount  of  $64,410,400, 
of  which  $43,182,000  is  outstanding  in  the  hands  of  the  public.  These  bonds  will 
mature  November  1,  1941,  and  are  to  be  extended  for  10  years  from  that  date  at 
their  present  rate  of  interest. 

Testimony  was  to  the  effect  that  the  plan  leaves  unprovided  for,  $3,000,000  of 
Cincinnati,  Hamilton  &  Dayton  Railroad  Company  general-mortgage  bonds 
which  will  mature  on  June  1,  1942,  and  $21,960,000  of  equipment-trust  securities 
payable  over  several  years  in  continually  reduced  annual  amounts.  Funds 
accruing  from  charges  to  operating  expenses  for  depreciation  of  equipment,  it  is 
believed,  will  be  sufficient  to  meet  these  maturities  and  to  provide  a  reasonable 
basis  for  the  purchase  of  equipment  direct,  or  to  make  the  necessary  cash  payment 
to  enable  the  flotation  of  new  equipment  trusts  for  larger  equipment  purchases. 

The  capitalization  of  the  Baltimore  &  Ohio  and  the  subsidiary  companies 
outstanding  in  the  hands  of  the  public  as  of  August  15,  1938,  is  $1,000,151,613,  of 
which  $315,325,535  is  capital  stock,  divided  into  $256,295,348  of  common, 
$68,863,137  of  preferred,  and  $167,050  of  outstanding  subsidiary  stocks;  $3,707,550 
is  guaranteed  stocks  of  subsidiary  companies  underlying  Baltimore  &  Ohio 
mortgages;  $21,960,000  is  Baltimore  &  Ohio  equipment  obligations;  $612,686,378 
is  other  funded  obligations  issued  or  assumed  by  the  Baltimore  &  Ohio;  and 
$46,472,150  is  unassumed  obligations  of  operated  subsidiary  companies.  The 
funded  debt,  including  guaranteed  stocks,  aggregates  $638,353,928,  exclusive  of 
the  $46,472,150  of  funded  debt  of  operated  subsidiaries  not  assumed  by  the 
Baltimore  &  Ohio.  The  present  annual  interest  charges  on  the  funded  debt  of  the 
Baltimore  &  Ohio  are  $29,288,683,  and  on  the  funded  debt  of  its  operated  subsid- 
iaries $2,133,059,  making  the  total  annual  interest  charges  thereon  $31,421,742. 

The  outstanding  funded  debt  of  the  Baltimore  &  Ohio  as  of  August  15,  1938, 
consisted  of  $81,994,850  of  Baltimore  &  Ohio  4-present  first-mortgage  bonds,  due 
July  1,  1948,  $75,000,000 »  of  Baltimore  &  Ohio  5-percent  first-mortgage  bonds, 
due  July  1,  1948,  $45,000,000  2  of  Baltimore  &  Ohio  Southwestern  division  5-per- 
cent bonds,  due  July  1,  1950,  $43,182,000  2  of  Baltimore  &  Ohio-Pittsburgh, 
Lake  Erie  &  West  Virginia  refunding-mortgage  4-percent  bonds,  due  November  1, 
1941,  $3,301,000  of  Cleveland  Terminal  &  Valley  fiist-mortgage  4-percent  bonds, 
due  November  1,  1995,  $3,525,000  of  West  Virginia  &  Pittsburgh  first-mortgage 
4-percent  bonds,  due  April  1,  1990,  $456,000  of  West  Virginia  &  Pittsburgh  first- 
mortgage  4-percent  bonds,  due  April  1,  1990  (held  ahve  in  sinking  funds),  $228,000 
of  Ohio  &  Little  Kanawha  first-mortgage  5-percent  bonds,  due  March  1,  1950, 
$10,985,200  of  Baltimore  &  Ohio,  Toledo-Cincinnati  division  4-percent  bonds,  due 
July  1,  1959,  $3,000,000  of  Cincinnati,  Hamilton  &  Dayton  general-mortgage 
6-percent  bonds,  due  June  1,  1942,  $10,000  of  Cincinnati,  Hamilton  &  Dayton 
first  and  refunding  4-percent  bonds,  due  July  1,  1959,  $7,000  of  Piqua  &  Troy 
Branch  first-mortgage  4-percent  bonds,  due  November  1,  1939,  $1,211,250  of 
Davton  &  Michigan  guaranteed  8-percent  preferred  stock  ,$2,396,950  of  Dayton 
&  Michigan  guaranteed  3>^-percent  common  stock,  $99,350  of  Home  Avenue 
guaranteed  6-percent  stock,  $21,960,000  of  Baltimore  &  Ohio  equipment  obliga- 


tions, bearing  interest  at  rates  from  3}^  percent  to  5  percent,  and  maturing  serially, 
$50,000,000  2  of  Baltimore  &  Ohio  5-year  43^-percent  secured  notes,  due  August  1, 
1939,   $69,816,578  2  of  Baltimore   &  Ohio   Finance   Corporation  loans,   bearing 
interest  at  the  rate  of  4  percent,  and  maturing  from  1939  to  1942,  $2,955,000  ' 
of  Baltimore  &  Ohio  Public  Works  Administration  loan,  bearing  interest  at  the 
rate  of  4  percent  and  maturing  serially,  now  held  by  the  Finance  Corporation, 
$1,424,000  of  Baltimore  &  Ohio  Public  Works  Administration  equipment  loan 
bearing  4-percent  interest  and  maturing  serially,  $60,000,000  2  ot  Baltimore  & 
Ohio  refunding  and  general  series  A  5-percent  bonds,  maturing  December  1,  1995, 
$35,000,000  2  of  Baltimore  &  Ohio  refunding  and  general  series  C  6-percent  bonds 
due  December  1,  1995,  $30,000,000  2  of  Baltimore  &  Ohio  refunding  and  general 
series  D  5-percent  bonds,  due  March  1,  2000,  $33,120,750  2  of  Baltimore  &  Ohio 
refunding  and  general  series  F  5-percent  bonds,  due  March  1,  1996,  $63,031,000  2 
of  Baltimore  &  Ohio  30-year  convertible  4>^-percent  bonds,  due  February  1,  1960, 
and  $650,000  of  Baltimore  &  Ohio  Chicago  Terminal  real-estate  mortgage  bearing 
5-percent   interest,    due    May    1,    1938.     The   $21,960,000   of   equipment-trust 
certificates  referred  to  mature  serially  from  1938  to  1947,  inclusive,  in  the  respec- 
tive   amounts    of   $2,325,000,    $4,076,000,    $4,076,000,    $3,533,000,    $2,400,000, 
$1,650,000,  $1,650,000,  $750,000,  $750,000,  and  $750,000.     Series-H  certificates, 
held  by  the  Finance  Corporation,  are  not  included  in  this  figure  as  they  are 
shown  separately  above  as  a  Public  Works  Administration  loan.     Exclusive  of 
the  Finance  Corporation  notes  amounting  to  $72,771,578,  which  are  proposed  to 
be  extended  as  heretofore  stated,  the  amount  of  Baltimore  &  Ohio  bonds  and 
notes  to  be  affected  by  the  plan  either  by  the  modification  of  interest  or  by  the 
extension  of  maturity,  or  by  both  methods    is  $434,333,750.     Certificates  of 
deposit  are  proposed  to  be  issued  for  all  the  outstanding  obligations  the  holders 
of  which  assent  to  the  plan,  as  hereinafter  more  fully  discussed.     The  obligations 
which  are  to  be  modified  as  described  in  the  following  paragraphs  are  to  be 
stamped  and  returned  to  the  holders,  or  new  securities  embodying  the  proposed 
modifications  are  to  be  issued  in  exchange  therefor. 

The  interest  on  the  $75,000,000  of  Baltimore  &  Ohio  first-mortgage  5  percent 
bonds,  due  July  1,  1948,  to  the  extent  of  1  percent,  is  not  secured  by  anv  lien,  and 
lyi  percent  of  the  5-percent  interest  on  $45,000,000  of  Baltimore  &  Ohio  South- 
western division  bonds,  due  July  1,  1950,  is  also  unsecured  by  any  lien.  Under 
the  plan,  it  is  proposed  to  make  this  unsecured  interest  contingent  for  eight  years 
from  October  1,  1938,  in  the  case  of  the  first-mortgage  bonds,  and  from  January  1, 
1939,  in  the  case  of  the  Southwestern  division  bonds.  In  other  words  4  percent 
or  $3,000,000,  of  annual  interest  charges  on  the  $75,000,000  of  first-mortgage 
5-percent  bonds  will  be  a  fixed  charge,  and  1  percent,  or  $750,000  annually,  will 
be  a  contingent  charge,  payable  annually  if  earned,  but  cumulative  if  not  paid 
currently.  On  the  $45,000,000  of  Southwestern  division  5-percent  bonds,  3>^  per- 
cent, or  $1,575,000,  will  be  an  annual  fixed  charge,  and  1}|  percent,  or  $675,000, 
will  be  a  contingent  charge  and  cumulative. 

The  maturity  date  of  Baltimore  &  Ohio-Pittsburgh,  Lake  Erie  &  West  Virginia 
refunding-mortgage  4-percent  bonds,  in  the  amount  of  $64,410,400,  is  to  be 
extended  from  November  1,  1941,  to  November  1,  1951,  at  the  present  rate  of 
interest.  Of  these  bonds,  $43,182,000  are  outstanding,  $21,177,000  are  pledged, 
and  $51,400  are  held  in  the  treasury  of  the  Baltimore  &  Ohio. 

The  $50,000,000  of  Baltimore  &  Ohio  5-year  secured  4>^-percent  notes,  due 
August  1,  1939,  are  to  be  extended  to  mature  August  1,  1944.  They  will  bear 
interest  at  the  present  rate  of  4>^  percent  to  their  present  maturity  date  of  August 
1,  1939,  and  thereafter  at  the  rate  of  4  percent  per  annum,  both  rates  to  be  a  fixed 
charge.  The  notes  will  also  be  made  redeemable,  in  whole  but  not  in  part,  at  anv 
time  after  August  1,  1939,  on  30  days'  notice,  at  their  principal  amount  and 
accrued  interest.  The  collateral  securing  the  notes  will  remain  unchanged,  except 
that  the  provisions  of  $38,000,000  of  refunding  and  general-mortgage  bonds, 
series  E,  constituting  part  of  such  collateral,  will  be  modified  as  hereinafter 
described. 

The  $69,816,578  of  Finance  Corporation  notes,  bearing  4-percent  interest,  and 
maturing  from  1939  to  1942,  together  with  $2,955,000  of  Public  Works  Adminis- 
tration 4-percent  serial  notes,  acquired  by  the  Finance  Corporation,  which  mature 
semiannually  July  1  and  January  1  in  each  year  to  January  1,  1944,  are  proposed 
to  be  extended  at  the  same  rate  of  interest  so  as  to  mature  five  years  after  the 
effective  date  of  the  plan,  or  August  1,  1939,  whichever  date  may  be  selected,  but 

»  Of  the  indebtedness  set  forth,  only  these  issues  are  to  be  affected  by  the  proposed  plan  as  hereinafter 
described. 
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«ertom  ayBtem  bond,  included  in  the  coilater^''«^u'  beZd^fied  '  ''"'^""°'"  "' 
«2fin  l7?mS  tS*^  k"  u  ««pe™'  mortgage  bonds  comprise  six  series  aeereeatin.? 

$12,500,000  of  fleries-C  bondTaTagiS^Kate  oflli^&^n  n/^^'f  ^^^'^^^  *"i^ 
$1,447,000  of  eeries-E  and  $4. oS)T2??es  F  hnnH/frJ  h^^  ^T^^i  ^^  P^^^ged, 
the  remaining  series,  aggregating  SlsTllo  T'in  *~  w  .^  "l-"  ^^M^^asury,  and 
that  one-fifth  of  the  i^S/o?  1  lircent  of  C^.rf.^i*"'^         rJ*  is  proposed 

SwTL    ^  August  1,  1938,  m  the  case  of  series-B  bonds   SeDtemhpr  l    V o^a  ?« 

Will  be  m^e  c'Sg?^^^^  -ries.c  bonds, 

tion  wiU  reduce  fixed  annuaJ  interest  chariresi^fhp  n,,?cf  ^^°'  ^V^  modifica- 
general  mortgage  bonds  from  $8  25T038  ^Tl  fi^i  9nft  ^"*5*f"^'"^  refunding  and 
faiterest  charies^wiU  1^  $6?6M  830    '  $1,651,208,  and  the  annual  contingent 

rage  and  which  mature  before  Jan uaTi    1947  ^nJud^n^fVpfJt""^^  T^' 

any  other  prior-lien  bonds  of  any  liter  maturity  or  miturf.,,™  Attl^f'?^' 
ra^t^TbKh^^Cr"''*"'^  pledged^Sr^his-S^^  w^  ll^u'^ 
LiS^o  °^  K^"^*'*?  °^  ^^^'"^  acceptance  of  the  plan,  holders  of  refunding  and  eeneral 

smiUar  to  those  now  contained  in  the  indenture  under  whfch  the  converS 
ayTp^oX-^LTuTitrorrid^it^o^^*  °'  -°-""'"  *°  ^^^^  ^^^ 

m.^^e;^|M^^^ 

1,  1939,  on  the  basis  of  additions,  betterments,  and  improvements  to  rVitr^fJ^f 

2^ris^ri«e--^sS-/"ey-rnrt^^ 
rr^IrrnrbonTrist^eJl^'Thtif^t^^^^^^  »^  "™^«  Xatt  ^rltii^ 

and  ^*dSiJSTl?inH!?*Jf/h''fi'"5  *"?  ^*r'»'  "ortgage  will  remain  unchanged, 
provided  ^^  '"**"''*  "*^  """y  **  i^u^J  thereundef  M 

The  $63,031,000  of  Baltimore  &  Ohio  30-year  convertible  4K-nor«>nt  hn„^» 

^  iL'^H^  are  outstanding,  are  unsecured,  and  it  ?s  prepoeed  tKu  inter^i 
on  these  bonds  for  the  eight  years  from  Aumisf  1    lo^ft   kL^«^X        ?•    mieresi 

nZtt*7l?  ^  fr^^^T^.r  tJ^eVai^'TntSerkti^^^^^ 

plan  by  the  holders  of  the  convertible  bonds,  the  present  rieht  to  rnn  vpH  f VIt^ 
mto  common  stock  of  the  Baltimore  &  Ohio  idll  be  imDrVvS  bv  raWp^^^^^ 
^SlnZ^j;^^  ^IT  '"^J^l^^^^  bases  of  $1^5  alhrrf^'^Lb^^^^^^^^ 

^rnJ'?o?  s^ir  ffircL^veiTn  *pH^^%trth:^£^^^^^^ 

.hould  issue  common  stock  at  less  t^the^co^versfoTpri^  ^nd  ?6)  extend^n^ 
r,tep«rn.''"'^^^"*  '"^  '^^'^  ^'  '""^  ^-^«'  until"l5Xs  p4^t  maTutf 
wJS^iif ^^i  adjustments  above  outlined  on  the  Baltimore  &  Ohio  funded  debt 

to$18?7l^T«^nH^^'*"'^^^^  *i^^"^  fi^«^  ^"t«^««t  charges  from  $29^288  683 
to  $18,172,458.  and  the  contmgent  mterest  charges  will  be  $10,866,225  a  year 
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The  securities  of  the  three  Baltimore  &  Ohio  subsidiaries  involved  in  these  pro- 
ceedmgs  consist  of  $34,297,000  3  of  Buffalo  consolidated-mortgage  4V4-nercent 
bonds,  due  May  1,  1957,  $350,000 »  a  Lincoln  Park  &  Charlotte  Railroad  Com- 
pany, hereinafter  referred  to  as  Lincoln  Park,  first-mortgage  5-percent  50-vear 
bonds,  due  January  i,  1939,  $2,000,000  of  Allegheny  &  Western  Railway  Com- 
pany farst-mortgage  4-percent  bonds,  due  October  1,  1998,  $3,200,000  of  lAle- 
gheny  &  Western  6-percent  guaranteed  stock,  $650,000  of  Clearfield  &  Mahoning 
Railway  Company,  referred  to  hereinafter  as  the  Clearfield  &  Mahoning,  first- 
mortgage  5-percent  bonds,  $900,000  of  Clearfield  &  Mahoning  6-percent  guaran- 
teed  stock,  $2,824,800  of  Susquehanna  first-mortgage  4-perceut  bonds,  due 
December  30,  1963,  $3,765,700  '  of  uSsquehanna  first-mortgage  4.percent  bonds, 
,  ®r^.  .®"^b®.''  ?"'  ^^^^'  h®^^  ^^  sinking  funds,  bearing  interest,  and  $4,675,000  * 
of  Cincinnati  first-mortgage  5-percent  bonds,  due  November  1,  1964  The 
Baltimore  &  Ohio  is  seeking  authority  to  assume  obligation  and  liability,  to  the 
extent  contemplated  by  the  plan,  in  respect  of  interest  or  dividends  on  all  these 
securities  except  those  of  the  Susquehanna,  of  which  it  seeks  such  authority  onlv 
in  respect  of  $2,824,800  of  first-mortgage  4-percent  bonds. 

Of  the  $34,297,000  of  Buffalo  consolidated-mortgage  bonds,  $5,183,000  are 
owned  by  the  Baltimore  &  Ohio  and  pledged  with  the  Finance  Corporation  to 
secure  indebtedness  to  that  corporation,  and  $29,114,000  are  outstanding.  These 
bonds  bear  interest  at  the  rate  of  4}i  percent,  and  will  be  modified  so  that  two- 
thirds  of  such  interest  will  remain  a  fixed  charge  and  the  remaining  third  will 
made  contingent  and  cumulative  for  the  eight  years  from  November  1,  1938 
Holders  of  these  bonds  accepting  the  plan  will  thereby  consent  to  the  extension  at 
any  time  of  any  outstanding  bonds  which  underhe  the  consolidated  mortgage  and 
which  have  a  hen  superior  thereto.  It  is  not  proposed  to  modify  interest  obliga- 
tions on  any  of  these  underlying  bonds  except  for  the  extension  of  the  Lincohi 
rark  bonds,  heremafter  discussed,  because  of  the  small  amounts  involved 

The  $350,000  of  Lincoln  Park  first-mortgage  5-percent  bonds,  all  of  which  are 
outstanding,  will  mature  January  1,  1939.  They  will  be  extended  for  a  period  of 
10  years  at  the  same  rate  of  interest,  so  that  they  will  mature  on  January  1,  1949. 
and  they  will  be  made  redeemable  in  whole,  but  not  in  part,  at  any  time  after 
Januanr  1,  1939,  on  30  days'  notice,  at  their  principal  amount  and  accrued  inter- 

A*  /u     i^*^^®®*  °°  *h®^®  bonds  will  continue  to  be  a  fixed  charge  of  the  Buffalo 

Of  the  $6,590,500  of  Susquehanna  first-mortgage  bonds,  $2,824,800  are  out- 
standing and  $3,765,700  are  held  in  sinking  funds.  They  are  entitled  to  the 
benefit  of  a  sinking  fund  which  includes  interest  on  bonds  acquired  by  the  opera- 
tion of  the  sinking  fund  and  held  aUve  therein.  It  is  proposed  that  no  change  be 
made  m  the  interest  payable  on  the  outstanding  bonds  or  in  the  principal  install- 
ments of  the  sinking  fund  aggregating  $50,000  a  year,  but  bondholders  accepting 
the  plan  will  agree  that  no  interest  shall  be  paid  on  bonds  held  in  the  sinking  fund 
for  the  eight  years  from  December  31,  1938.  The  obligation  to  pay  interest  on 
bonds  held  in  the  sinking  fund  will,  however,  be  extended  for  eight  years  after 
its  present  termination  on  January  1,  1949. 

«i  nnn^AAA  ?^'^'^^'^5^u°^u^''\?'^''.**^  first-mortgage  5-percent  50-year  bonds, 
$1,000,000  IS  owned  by  the  Baltimore  &  Ohio  and  pledged  with  the  Finance 
Corporation  to  secure  indebtedness,  and  $3,675,000  is  outstanding.  They  bear 
interest  at  the  rate  of  5  percent.  It  is  proposed  that  three-fifths  of  the  interest 
on  the  outstanding  bonds  will  remain  a  fixed  charge  and  that  the  remaining 
interest  for  the  eight  years  from  November  1,  1938,  will  be  made  contingent  and 
cumulative,  as  provided  in  the  plan. 

The  modifications  proposed  for  these  operated  subsidiaries  wiU,  whUe  in  effect. 

«oi"Qlnrn.^Ti''?io*§§^^^^*!.^u''®^  interest  charges  on  their  funded  debt  from 
$2,133,059  to  $1,472,221,  and  there  will  be  $510,210  a  year  of  contingent  interest 
charges.  The  Baltunore  &  Ohio  will,  in  the  case  of  any  such  subsidiary  for  which 
the  plan  is  consummated,  relinquish  its  privihge  of  terminating  the  present 
operating  agreement. 

As  in  the  case  of  the  Baltimore  &  Ohio  obligations,  certificates  of  deposit  are 
proposed  to  be  issued  for  aU  outstanding  bonds,  and  the  modifications  contem- 
plated may  be  carried  out  either  by  delivering  new  forms  of  securities  or  by 
stamping  existing  securities  and  attaching  additional  or  substituted  coupons 
pursuant  to  the  plan.  ' 

The  properties  of  these  three  subsidiaries  are  at  present  operated  by  the  Balti- 
more &  Ohio  under  operating  agreements  which  may  be  terminated  on  60  days' 
notice,  and  which  require  the  Baltimore  &  Ohio  to  pay  maturing  interest,  and  to 

»  Only  these  issues  are  proposed  to  be  modified  by  the  plan. 
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mentT?n'forrtut*fhf  r*  T  FV^''^''^  ^^^^^^  ^^'^^  ^^'^  respective  agree- 
bl  thrBTltimor;  *  OMn  ""^^^  ""^  ^^^^^  subsidiaries  are  not  at  present  assumed 
Dj  T^e  tsaitimore  &  Ohio.  The  provisions  of  the  plan  are  such  that  thev  mav  h^ 
effective  whether  carried  out  only  by  the  Baltimore  &  Ohio?  or  by  the  Baufmore 
A  Ohio  and  one  or  more  of  the  subsidiaries  involved.  ^         i^aitimore 

rhe  modifications  proposed  for  the  Baltimore  &  Ohio  and  for  the  three  snh 
Bidianes  will    while  in  effect,  reduce  the  total  annual  fixed  interest  charL  on 
funded  debt  from  $31421,742  to  $19,644,679,  and  thei^  will  be  $11  3^435?^^^^ 
of  contingent  interest  charges.     The  amount  of  annual  fixed  interest  charges  wflT 
be  reduced  further  through  periodic  retirements  of  equipment  Sation^^^^^ 
.    The  plan  provides,  as  has  been  stated  above,  that  the  privilege  of  com^ 
into  common  stock  of  the  Baltimore  &  Ohio  at  par,  with  propfr  pro^^^^^^ 
adjustment  should  shares  be  issued  at  less  than  $100  each  is  toh^P^iJ^^lTi^  /k 

rond.^i?.n"^  fn"''"'  T''^^^^  ""r^'^  ^-^  *«  tHo-vear  cVnvert^^^^^^^ 

bonds  as  all  or  the  greater  part  of  the  interest  thereon  has  been  made  contingent 

J4'9S°^'^T.*rJ?".*^.^  ^f  "^^  ^^"^«'  including  those  pledged,  wH  1  ^em^^e  thfissue  of 
f,>f  1  fifr  r?^p''?«Q  "^'-.K^".'  ""'At'  ^i  March  6,  1930,  in  Baltunore  cfe  al-  Co.Srl 
ttes,  162 1.  C.  C.  169,  authorized  the  Baltimore  &  Ohio  to  issne  <R«>9  f^9f;  snn  r^fn^Z 
capital  stock    consisting  of  525,258  sh^es  of  the  p^ value  0^$!^^^^^^ 

s'ock  oS'o'f^^el6'3'o"3roO^^^^^^  %'  ^ '"^T^"  int  comrnVp^al 

W  :^h  rp^^i^iiTnin-^^^^^  t&rseSg^  ir«£E  S 

conversion  price  of  the  stock  in  the  event  of  the  isfueof^dditiona  common  stock 

be  madein  ^tt'.Tp'or  ^^'^  '""T  V"  ?^^^*'  ^^^^P*  thaTnoTd'SeTt  wtto 
DC  made  in  the  case  of  common  stock  issued  to  officers  and  emplovees  of  th^ 

?«  nn"^^'^f '^K^^'?  ^l  r*  ^S'^  **^^"  P^^  *«  ^«  ^^«»^t  not  exceed^r$15  000 

be  rutho?Led'$m  779^^^^^^^^  ^"^  conversion  purposes,  therl  win' have  to 

DC  auinorized  3>Z70,779,700  of  additional  common  stock  to  provide  for  tho  orm 

version  of  all  the  bonds  to  be  accorded  such  rights.     The  charterTthe  Bal^^^ 

&  Ohio  authorizes  the  president  and  directors  of  that  company  to  in creas?  its 

capital  stock  from  time  to  time,  it  being  not  necessarv  to  procure  an  amendment 

Bi^oTptp^^^^^^^      P'""^'  '^^  *'^  ^^^"^  ^^  *^^  ^^^'''---^  shar^requir^Vfo'co^^^^^ 

As  provided  in  the  plan,  fixed  interest  wiU  be  pavable  as  at  present  and  onn 

&1  mr*Th/ii  ^.-^^^  r"^  P?-^^^^^  «"  ^fy  1  in  e^chTelr  begfnZg 
k!  ^n  Iv  •  ;  ^i^®  contingent  interest  payable,  if  earned,  on  Mav  1  1930  will 
be  aU  the  mterest,  except  that  remaining  fixed,  accrued  for  each  ?JspectiVeisT,i 
from  Its  respective  last  interest-payment  date  in  1938  to  Janurry  1  T939  and  ?n 
determining  whether  such  interest  ha^  been  earned,  available  net  income  ^ll' be 

earned Tn^^^'a;l'%TL^P''^^       periods      Contingent  interest  p'yaWe  "^f 
iai«    '  u  K     •  ^    '   u    0'  *°^  ^"  ®^^^  ^ay  1  thereafter  to  and  including  Mav  1 
1945,  will  be  m  each  case  the  interest  accrued  for  the  preceding  calendar^ vear 
plus  all  accrued  unpaid  interest  for  prior  periods.     ConLgent  ilt^rest  rfavahtl' 

i^^  tmirv^l  194^^ to' th^S'^^^l^^^^^*  accSfor^etT re^ve 

?^i^^u  ^^'""^^  *^^  "^^^^^  contingent  interest  on  each  Tssue  of  thTBalti^ 
Ohio  bonds  will  accumulate  ss  an  absolute  obligation,  crntingent  afto  W  of 
payment,  and  will  become  payable  (a)  if  when   and  fn  fh^  ^1+!^+  +?%         Tu? 
net  income  in  any  calendar  ?elr  is  sufficienUor  the^'purpo^^^^ 

payments  specified  in  the  plan,  in  which  case  it  will  be  pavabll  ^  M« v  l  nf  /hi 
next  sycceeding  year,  or  (6)  whenever  the  principle  of  tL^re^sp^^^^^^^  i^ue  becomes 
payable  at  maturity  or  by  acceleration  or  otherwise  "^^^P^^^^^^  ^^^"^  becomes 
ovS^  P       f^^her  provides  that,  (a)  if  the  Baltimore  &  Ohio  shall  not  pav  or 

tL^r^h^  Vr?;;X*r^\?end^r\'^^  ""l"^'  their  respective  maturits  as'pr^vfdeJ 
inerein,  or  as  tiirther  extended,  the  Finance  Corporation  notes  and  nf  l^Qaf  on 

^"iXn^'ltStZ^  "".*^^'..";  ^^^l^'  anS whL',XrlL%'ol1mr^ 

fiLd  bv  the  B^t  i^^^^^  admitting  the  allegations  of  a  petition,  shall  be 

Smilar  law  At  f  hi  f?^^^  f  ^^'"^  "'''^^''  ^^^  Provision  of  the  Bankruptcy  Act  or 
^A^J  at  the  time  m  force,  or  a  permanent  or  confirmed  appointment  shall  he 
made  of  any  trustee  or  receiver  for  the  Baltimore  &  Ohio  or  the  greater  pa^^^^  its 
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,.0^  K^*"  •  ®  P^a«'.  the  available  net  income  is  to  be  determined  for  each  calendar 
ItfLll^^'^'T^  ^\*^  *^^  y^^^  1^39,  and  continuing  thereXr  soTL  as  anv 
obligations  for  contingent  interest  remain  outstanding     It  w  11  be  deSined  bv 

«nni.  '^'r^?*""^  ^^^  J?f^^^  ^^  *he  Baltimore  &  Ohio  availabirfor  fixed  cWs  for 
«nb«iHf  ^"'*^'  y^^'I^J  ^"  ^""^^  ^h^'g^«  «f  the  Baltimore  &  Oh^  Ste  oSted 
from  ^  f.r  ^'"'"^•'^  ^"r^^  ?"."^  P^"«d'  (2)  all  other  charged  properly  ded^c^b^ 
in^S  K  ^  '""^T  '"  determining  income  after  fixed  chargel  under  our  ac^unW 
^nln  'o  "i  ^^'f^^'^'J^  Interest  which  in  such  calendar  year  is  contingent  anT^Sl? 
fund  and  sinking-fund  requirements,  as  described  hereinafter  and  (3)  all  fnterpit 
theretofore  contingent  which  becomes  absolutely  payable  in  Zh  calendar  vlar 
without  regard  to  earnings,  whether  accrued  in  such  calendar  vear  or  in  prior 
aShlnf^fi-  A^"  ^"^  ".^^^"^^^  y^*^  the  income  of  the  6^0^  &  oZ 
t^^^^l'"''  ^""^"^  ^'^^/S^^  '^  inadequate  to  pay  the  amounts  spec  fieTh?  (I)  (2) 
of  th?  RaUinr""i  t^V<^^^^^^^^  P^^'  ^"  tL  discretion  of  theToard  of  i^^^^^ 

atai^ablfnet  i^ome^or^tU      T''f  ^""'T'^  ^"^  ^'  ^^^^^^^^  ^^  determfnTng 
avniiaoie  net  income  tor  the  succeeding  calendar  vear  or  vpars  nnfil  cnnv,  ri^i^^i^ 

pu^;ttiL%reVrrrThownf''''  "'"*"''"  year  is  to  be  applied  to  the  following 

1.  If  determined  by  the  board  of  directors  of  the  Baltimore  &  Ohio  it  mav  h^ 

r&'^  *°l^  f^^'""  "f,*  "^P'**'  f""d  to  be  appUed  to  or  to  provMe  fo"  or  to 
v„r.«  r  *''k  •I?*'"'"^  °J  ^^^  Baltimore  A  Ohio  for,  capital  invStments  or  ad! 

undpr^pirfnT'^",*'  ^P'^"  equipment  leased  under  equipment  trusts  «;  purchased 
fund  ZTu^  ^^ V  5^  *?« Receding  provisions  of  this  para^aph   (b)  the  cap t^ 

nliL  ^?J  then  remaining  available  net  income  for  any  calendar  vear  shall  be  an 
160064—39 12 
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4.  Any  then  remaining  available  net  income  for  any  calendar  year  shall  be  ap- 
plied pro  rata  to  the  payment  of  (o)  contingent  interest  on  the  first-mortgage 
5-percent  bonds,  (6)  contingent  interest  on  the  Southwestern  division  bonds,  and 
(c)  contingent  interest  on  the  convertible  bonds,  in  each  case  up  to  the  total 
contingent  interest  accrued  thereon  to  the  end  of  such  calendar  year  and  remain- 
ing unpaid. 

5.  Seventy-five  percent  of  any  then  remaining  available  net  income  for  the 
calendar  years  1939-43,  inclusive,  and  50  percent  of  any  then  remaining  avail- 
able net  income  for  each  calendar  year  thereafter,  shall  be  paid  into  the  sinking 
fund,  to  be  applied  as  provided  thereunder. 

6.  Any  then  remaining  available  net  income  for  any  calendar  year  may,  sub- 
ject, to  the  provisions  of  the  plan,  be  applied  to  any  proper  corporate  purpose  of 
the  Baltimore  &  Ohio. 

It  is  also  provided  that  no  contingent  interest  need  be  paid  on  any  issue  of 
bonds  if  the  amount  to  be  paid  be  less  than  one-fourth  of  1  percent.  Any  amount 
available  for  contingent  interest  on  any  issue,  but  not  paid  because  of  the  fore- 
going provision,  is  to  be  reserved  and  added  to  the  amount  available  for  con- 
tingent interest  on  such  issue  for  the  next  succeeding  calendar  year.  Payments 
of  contingent  interest  on  refunding  bonds,  Buffalo  consolidated  bonds,  and  Cin- 
cinnati bonds  are  to  be  made,  as  among  the  several  issues,  in  proportion  to  the 
unpaid  interest  accrued  on  the  bonds  of  these  respective  issues  to  the  end  of  the 
last  preceding  calendar  year,  and,  as  among  the  several  series  of  refunding  bonds, 
in  proportion  to  the  unpaid  interest  accrued  on  the  bonds  of  such  respective 
series  to  the  end  of  the  last  preceding  calendar  year.  All  payments  of  contingent 
interest  on  the  first-mortgage  bonds,  the  Southwestern  division  bonds,  and  the 
convertible  bonds  are  to  be  made,  as  among  the  several  issues,  in  proportion  to  the 
unpaid  interest  accrued  on  the  bonds  of  those  issues,  respectively,  to  the  end  of 
the  last  preceding  calendar  year.  The  plan  provides  that  any  contingent  interest 
may  at  any  time  be  paid,  in  the  directors'  discretion,  even  if  not  then  mandatorily 
payable  by  the  terms  thereof,  provided  that,  unless  then  mandatorily  payable 
by  the  terms  thereof,  no  contingent  interest  shall  be  paid  on  first-mortgage  bonds. 
Southwestern  division  bonds,  or  convertible  bonds  unless  all  contingent  interest 
accrued  on  outstanding  refunding  bonds,  Buffalo  consohdated  bonds  and  Cin- 
cinnati bonds  to  the  end  of  the  last  preceding  calendar  year  shall  have  been  paid 
or  set  aside  for  pajrment.  It  also  provides  that  dividends  may  not  be  paid  on 
stock  of  any  class  except  out  of  earnings  subsequent  to  December  31,  1938,  nor 
unless,  prior  to  the  declaration  of  such  dividends,  all  contingent  interest  for  prior 
calendar  years  shall  have  been  paid  or  deposited  in  trust,  and  the  board  of  directors 
shall  have  determined  that  the  available  net  income  for  the  current  calendar  year 
applicable  for  the  purposes  hereinbefore  specified  will  be  sufficient  to  pay  the 
amounts  payable  out  of  such  available  net  income  pursuant  thereto  and  such 
amounts  shall  have  been  deposited  in  trust  for  those  purposes.  Available  net 
income  for  any  period  between  August  1,  1938,  and  January  1,  1939,  shall  be 
determined  as  indicated,  but  no  deductions  for  capital  or  sinking  funds  shall  be 
made. 

The  plan  also  provides  for  a  sinking  fund,  which  is  to  be  created  in  consideration 
of  the  extension  of  maturities  and  the  change  of  interest  from  fixed  to  contingent. 
Sinking-fund  installments  are  to  be  payable,  if  and  to  the  extent  earned,  out  of 
income  for  the  calendar  year  1939  and  every  calendar  year  thereafter  until  all 
obligations  for  contingent  interest  have  been  paid,  and  $100,000,000  aggregate 
principal  amount  of  obligations  have  been  retired  by  the  operation  of  the  sinking 
fund.  Payments  into  the  sinking  fund  are  to  be  made  on  May  1,  of  the  year  next 
following  the  year  out  of  the  income  of  which  they  are  paid.  Sinking  fund  pay- 
ments for  the  five  years  1939-43  are  to  equal  75  percent  of  the  available  net  in- 
come that  remains  after  deductions  made  pursuant  to  paragraphs  1,  2,  3,  and  4 
set  forth  above.  Subsequent  to  1943  sinking-fund  payments  are  to  equal  50  per- 
cent of  the  available  net  income  that  remains  after  deductions  made  pursuant  to 
those  paragraphs,  or,  after  all  obligations  for  contingent  interest  have  been  paid, 
60  percent  of  net  income  as  defined  by  our  accounting  rules  or  practice.  Addi- 
tional sinking-fund  payments  may  be  made  in  the  discretion  of  the  Baltimore  & 
Ohio.  Not  less  than  one-third  of  the  sinking-fund  payments  made  in  the  1939-43 
period,  and  not  less  than  one-half  of  the  sinking  fund  payments  made  thereafter, 
are  to  be  applied  to  the  payment,  purchase,  or  redemption  of  obligations,  other 
than  equipment-trust  obligations,  of  the  Baltimore  &  Ohio  or  an  operated  sub- 
sidiary, secured  by  lien  on  physical  property  or  securities.  The  remaining 
amount  of  each  sinking-fund  payment  is  to  be  applied  within  12  months  after 
such  payment  is  made,  in  the  discretion  of  the  board  of  directors  of  the  Balti- 
more &  Ohio,  (a)  to  the  retirement  of  obligations  as  described,  (6)  to  the  creation 
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tfih^UA/^A-''^  ?^*  working  capital  in  such  amount  as  shall  in  the  judgment 
^nr^  i"  n[  •  ^^  directors  be  adequate  and  requisite  for  the  purposes  of  the  ffi- 
more  &  Ohio  or  (c)  to  capital  investments  as  defined  by  our  accounting  rSSJ 
noTi' ,-n%>?*^''  available  obligations  may  be  purchased^  for  s?S-fundp^^ 
PAT.  K  *^^  ""Pf ""  "^.^"^^i  ^^  otherwise  at  not  exceeding  the  redemption  nrice 
if  they  have  redemption  features,  and  at  not  more  than  their  princiDal  amoint 
and  accrued  interest,  if  they  are  not  redeemable.  The  fiXm^ore  &  Ohl^^v 
pay  matured  obligations  or  redeem  redeemable  obligations  of  any  such  issu^^r 

orofW  nhV^^l'^^^'^"'  '1^"^-^  ^y}^^  «^"k^«g  ^"^d  .^11  be  canceled  Ind  no  bondJ 
or  other  obligations  may  be  issued  to  refund  them.  Likewise  no  bonds  or  othpS 
evidences  of  indebtedness  may  be  issued  to  capitalize  or  reLbursecIp^^^ 

Led  to  sl'nJSvt  whnl^/  *^-  '^°S^«  ^"^^'  ^^*^^"^^  «"«h  exSur^'^'ay  £ 
h^  lr?ifi«5^^  m  Whole  or  in  part  any  excess  of  capital  expenditures  required  to 
^nnt  il^?!,*''  IH-  *IHstee  Jinder  any  indenture  over  the  principal  rmount  otf 
bonds  or  other  obligations  that  may  be  issued  under  the  terms  of  such  hidenture 
To  accept  the  plan  holders  of  affected  issues  are  to  deposit  their  Srit'es 
n  TescSbid  'fofm^lur'  'I ''''  "^f  "^"*^^  ^^"*«'  ^^*^  wriLn  assents  exec"^^^^^ 

secJrftiS  %tHA  dpno^^L^""^"*-.""^^  .?,^  ^^"^P*^^  ^i*h«"*  *he  deposit  of 
^!f^II.V-  ;•!     .  deposited  securities  wiU  pass  only  to  transferees  of  their 

respective  certificates   of  deposit.     Depositing  security   holders   ^illb^  reim 
bursed    on  request    for  all  ordinary  expenses  of  forwarding  th^irsecuritiif^^ 

ffrlnuarTl'^lsrTndf^^^  be  accompanied  by  all  ^oL  mXing 
aiier  January  l  1939,  and  interest  payable  thereon  prior  to  the  consummation 
of  the  plan  is  to  be  paid  to  the  registered  owners  of  certificates  of  deposH  wh  ch 
will  be  issued  for  all  securities  deposited,  in  the  general  form  submUted  w^th 

i^«VEf ^'""-.^i^r'-  ^'!^"*"  *^.  *^^  P^*'^  ^ay  be  revoked  and  deposited  securl^es 
may  be  withdrawn  at  any  time  after  December  31,  1938,  and  before  the  nlan 
has  been  declared  operative,  provided  the  charges  and  exoeMes  of  the  a^lnt  for 
services  in  connection  with  such  withdrawal  arf  paid  at  thHfme  of  ^th^^^^^ 

The  plan  may  be  declared  operative  whenever  the  board  of  directors  of^hp 
Baltimore  &  Ohio  believe  a  sufficient  number  of  holders  of  obligaUo^^^^^^ 
thereby  have  become  subject  to  the  plan  to  make  it  advisable  to  do  so  It^ll 
fhTff  ifP^K^*^"^^  when  so  declared  by  the  Baltimore  &  OWo  and  when  not^ 
thereof  haj  been  pubhshed  in  the  manner  provided  on  or  before  Janulrv  1  IQ^Q 
or  such  later  date  as  may  be  determined.  "^  If  the  plLh^beln  declared  ooerf' 
tHhe'secur^ti^fof  *'"'  "'  *^'  Baltimore  &  Ohio,  it'^may  b1  decTareC^ratl^e  ^' 
\Z  ^  A%  J'^'^^  ^^  ^?y.  ^d^  ^"^  "^^^®  o^  *^e  subsidiaries  involved  The  nlan  m^ 
be  mod^ed  or  amended,  but  notice  thereof  must  be  given  to  the  holders  Sf  oblT^a^ 
of  obWinn«  ^^r?^  modmcatipn,  and  notices  are  also  to  be  mStTto  hofc 
«noh  f?*  ""J-^  assenting  to  the  plan,  and  to  holders  of  certificates  of  depS  for 
?hp?r  ±if  ^'''h'-  -.S?^^^''.^^  obligations  of  any  class  so  affected  ma?  revoke 
l^tr^r^^^^'^ A^'u  ^^*^d^^?^  deposited  obligations  of  such  class  by  noticTtn  ^Jtint 
accompanied  by  surrender  of  their  certificates  of  Hpnoeif      nrili  iif       writing 

SS;  '^ »'»~  a»  .-s=  I3SS-S 

Subsequent  to  such  authorization  or  approval  bv  us  as  may  be  reouired  to  cRrrv 

eacVis™^i"aireTteTbt°ft'wi^l  he  """"^^yl  f  '^''^"*  ^  ?«'«-*  oflge^lrHes^^f 
eacn  issue  atiected  by  it  will  be  requu-ed  before  any  securities  will  he  stamnpH  oi 

Lr7.t*  }^^  ^'"^f  •?  ^^l''^'  ^^  ""^^  °*^^^  l^g^l  proceedings  as  they  mL  deem  Idd^. 
Sd^th!ttl:ys^^^^^  minorities.     The^ssents^ofTeLrlt^hoK 

Prf^o  1    /il         •/  ^^^\^^  effective  as  assents  to  the  plan  in  any  such  leeal  orocepH 
mgs  as  fully  as  if  executed  after  the  institution  of  such  proceedinK^and  the  den^«i 

Ohio'Jh1«Tl°*'''^.»f""•"'^i^^.^^^^^  ^^*"  ^PP^^^t  and^coStSthe  Blltimo?e  a" 
nrnlf^-  ^^^^  authorized  attorney  and  representative  to  accept  the  plan ^  such 
proceed  mgs,  subject,  however,  to  withdrawal  rights  in  the  event  of  modificat^o^ 

ol  for  tTr.  ?^r'^^''  ^?  ^'^^  ^^  *^^  ^^^*«  that  no  proceedings  for  a  receive^^^^^ 
or  for  reorganization  under  section  77  of  the  Bankruotcv  Act   as  arrTpnTH   ^rS 

?DTo??hP  R^'  t"""^  i^^\^^  application  has  been  preseTtid^o  us  Sndersecttn  77 
(p)  of  the  Bankruptcy  Act,  for  authority  to  use  oV  employ  such  proxils  we  do  not 

Slnpi^-*'"^^  P^?  "P^^  *?^*  Ph^^  «^  the  plan,  and  nothing  here?n7s  to  be  con 

SsTn^yXerVoct^dir^^^^^  *'^^^^^  ^^  ^^  approval  Ttl^u^J^  ^Fs^h 
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If  the  plan  becomes  effective  for  any  of  the  subsidiaries,  their  present  operating 
agreements  with  the  Baltimore  A  Ohio  are  to  be  modified  so  as  to  provide  that  (1) 
the  sums  to  be  paid  thereunder  by  the  Baltimore  &  Ohio  shall  include  sums  equal 
to  the  obligation  of  that  company,  to  the  extent  provided  in  the  plan,  in  respect 
of  all  interest  on  funded  debt  of  such  subsidiary  to  and  including  the  respective 
principal  maturities,  without  any  obligation  on  the  part  of  the  Baltimore  &  Ohio 
in  respect  of  such  principal  maturities,  and  (2)  the  Baltimore  &  Ohio  shall  not  have 
the  right  to  terminate  such  agreement  prior  to  the  maturity  of  the  Buffalo  consoli- 
dated bonds,  the  Susquehanna  first-mortgage  bonds,  or  the  Cincinnati  bonds,  an 
the  case  may  be.  If  the  plan  does  not  become  effective  for  any  of  these  subsid- 
iaries, the  Baltimore  &  Ohio  may,  if  it  so  determine,  terminate  the  applicable 
operating  agreement  in  accordance  with  the  terms  thereof,  in  which  event  the 
Baltimore  A  Ohio  would  be  under  no  further  obligation  in  respect  of  the  securities 
of  that  company. 

When  the  plan  is  consummated,  a  supplemental  indenture  will  be  executed  for 
each  of  the  issues  affected  thereby,  other  than  the  Finance  Corporation  notes, 
giving  effect  to  the  changes  contemplated  by  the  plan,  the  supplemental  indentures 
to  be  in  such  form  as  the  Baltimore  &  Ohio  may  determine.  Such  supplemental 
indentures  will  provide  that  the  extended  bonds  or  notes  shall  continue  to  be 
secured  by  the  same  liens  as  at  present,  and  that  the  obligations  of  the  Baltimore 
A  Ohio  in  respect  of  interest  secured  by  a  mortgage  lien  which  becomes  contingent 
under  the  plan  shaU  not  cease  to  be  entitled  to  the  benefit  of  such  mortgage  hen 
pro  rata  with  the  bonds  and  the  other  interest  obligations  secured  by  such  lien. 
Our  order  herein  will  provide  that,  upon  consummation  of  the  plan,  and  within 
10  days  after  the  execution  of  such  supplemental  indentures,  a  copy  of  each,  in 
executed  form,  shall  be  filed  with  us. 

At  the  hearing  it  was  testified  that  of  the  $470,000,000  of  bonds  affected  by 
the  plan,  $87,700,000,  or  over  18  percent,  is  held  by  insurance  companies,  $103,- 
268,000,  or  nearly  22  percent,  by  banks  and  savings  institutions,  $35,262,000,  or 
more  than  7  percent,  by  educational  and  other  institutions,  $37,942,000,  or  8  per- 
cent, bv  corporations,  and  $192,211,000,  or  about  41  percent,  by  individuals  and 
partnerships. 

Of  the  bonds  and  notes  to  be  extended,  $43,182,000  of  Pittsburgh,  Lake  Erie  & 
West  Virginia  4-percent  bonds  are  held  by  about  3,581  individuals  and  companies, 
$50,000,000  of  5-year  IV^-pcrcent  secured  notes  by  about  5,600  individuals  and 
companies,  and  $350,000  of  Lincoln  Park  first-mortgage  bonds  by  about  50  in- 
dividuals and  companies. 

Through  personal  contact  a  large  number  of  security  owners  have  expressed 
their  approval  of  the  plan  and  tendered  their  cooperation  toward  its  fulfillment, 
according  to  testimony  given  at  the  hearing.  Through  direct  contacts  and 
through  subcommittees  of  insurance  companies  and  savings  banks,  tentative 
assurances  of  acceptance  of  the  plan  by  more  than  30  percent  of  the  affected  bonds 
are  indicated.  Of  350  letters  received  in  acknowledgment  of  a  letter  mailed  by  the 
Baltimore  &  Ohio  to  its  security  holders,  only  20  have  objected,  and  but  10  have 
expressed  definite  opposition  to  the  plan.  A  vice  president  of  a  life-insurance 
company  testified  in  support  of  the  plan,  stating  that  his  company  held  $11,299,000 
of  Baltimore  &  Ohio  bonds,  of  which  approximately  $10,000,000  would  be  affected 
thereby.  The  general  counsel  for  the  National  Association  of  Mutual  Savings 
Banks  also  appeared  in  support  of  the  plan  and  his  testimony  was  to  the  effect 
that  the  institutions  represented  by  him  held  obligations  of  the  Baltimore  &  Ohio 
and  of  the  three  subsidiaries  involved  amounting  to  between  $55,000,000  and 
$60,000,000,  of  which  around  50  percent  thereof  would  be  affected  by  the  plan. 

The  Baltimore  &  Ohio  filed  a  statement  purporting  to  show  the  application  of 
the  plan  to  past  operating  results.  It  shows  average  annual  income  available  for 
fixed  charges,  including  subsidiaries  now  operated  by  it,  for  the  periods  1924  to 
1930,  for  1931  to  1937,  and  for  1924  to  1937,  as  $54,891,668,  $31,838,943,  and 
$43,365,305,  respectively.  After  deducting  fixed  charges  of  $20,558,906,  $20,582,- 
128,  and  $20,570,517  remaining  fixed  under  the  plan,  there  remained  available 
for  other  charges  for  each  period  $34,332,762,  $11,256,815,  and  $22,794,788, 
respectively.  Deductions  for  maximum  appropriation  for  capital  fund  (2}i 
percent  of  total  railway  operating  revenues  of  $6,405,270,  $3,736,681,  and 
$5,070,976,  respectively)  would  leave  available  for  secured  contingent  charges 
$27,927,492,  $7,520,134,  and  $17,723,812,  respectively,  subject,  for  the  year  1939 
only,  to  deduction  of  not  exceeding  $10,000,000  to  increase  net  working  capital. 
Deducting  secured  contingent  charges  of  $7,115,040  in  each  period  would  reduce 
these  amounts  to  $20,812,452,  $405,094,  and  $10,608,772,  respectively,  which 
would  be  the  amounts  available  for  unsecured  contingent  charges.  Deductions 
of  $4,261,395  for  unsecured  contingent  interest  charges  would  leave  available 


AMEND  THE  BANKRUPTCY  ACT 


177 


net  income  of  $16,551,057,  $3,856,301  deficit,  and  $6,347,377,  respectively,  for 
each  period.  An  appropriation  of  75  percent  of  available  net  income  for  the  sink- 
ing fund  would  leave  a  net  surplus  of  $4,137,764  for  the  first  period,  a  $3,856,301 
deficit  for  the  second  period,  and  a  net  surplus  of  $1,586,844  for  the  third  period. 
The  expense  of  carrying  out  the  proposed  plan  has  not  yet  been  accurately 
estimated.  Final  arrangements  have  not  yet  been  made  with  the  depositaries, 
and  when  made  the  estimate  will  depend  upon  the  number  of  bonds  deposited 
and  the  number  of  bonds  from  whose  holders  assents  are  accepted  without  deposit 
of  bonds.  The  expenses  of  soUcitation  will  be  dependent  on  the  length  of  time 
it  takes  to  put  the  plan  into  effect  and  on  the  amount  of  work  involved.  However, 
the  general  work  of  solicitation,  correspondence,  and  records  will  be  conducted 
by  the  officers  and  employees  of  the  Baltimore  &  Ohio  under  the  general  super- 
vision of  the  manager  of  its  commercial-development  department.  The  Baltimore 
&  Ohio  expects  to  assign  to  the  work  of  solicitation  approximately  100  of  its  regular 
employees,  whose  compensation  is  not  included  in  the  estimate  of  cost  of  expenses. 
The  total  expenses  of  soUcitation,  including  printing,  postage,  and  mailing,  but 
excluding  compensation  of  regular  employees,  is  estimated  at  approximately 
$175,000.  Excluding  counsel  fees,  the  amount  of  which  has  not  been  ascertained, 
the  estimate  of  all  expenses  for  carrying  out  the  plan  is  given  as  $1,063,140,  which 
is  less  than  one-fourth  of  1  percent  of  the  total  principal  amount  of  outstanding 
obligations  to  be  affected  thereby.  These  figures  are  dependent  upon  the  assur- 
ance within  three  months  of  the  success  of  the  plan,  and  that  it  mav  be  fully  carried 
out  in  not  more  than  six  months. 

The  certificates  of  deposit  will  be  issued  by  the  various  depositaries  as  agent  for, 
and  in  the  names  of,  the  respective  companies  the  securities  of  which  are  deposited 
under  the  plan.     The  certificates  will  be  dated  the  dates  of  issue,  will  be  in  three 
forms,  one  applicable  to  bonds  issuable  in  both  coupon  and  registered  form,  one 
applicable  to  bonds  in  coupon  form  only,  and  one  applicable  to  bonds  in  fully 
registered  form  only.     The  certificates  will  certify  that  the  person  named  therein, 
or  a  predecessor  in  interest,  has  deposited  under  the  plan  of  August  15,  1938,  a 
given  amount  of  bonds  of  the  issue  designated  on  the  face  thereof,  with  or  without 
appurtenant  coupons  maturing  after  January  1,  1939,  as  the  case  may  be,  and 
has  assented  to  the  plan,  and  that  the  registered  owner  is  entitled,  in  respect 
thereof,  to  the  rights  provided  in  the  plan  and  is  bound  thereby.     The  certificates 
will  provide  that  the  registered  owner  thereof  shall  be  entitled  to  receive,  without 
expense,  upon  consummation  of  the  plan  and  the  surrender  of  the  certificate,  the 
bond  or  bonds  so  deposited,  appropriately  stamped  in  accordance  with  the  plan, 
and  if  in  coupon  form,  with  coupons  attached  representing  interest  payable  in 
accordance  with  the  plan.     The  certificates  will  also  provide  that  if  the  plan  is 
abandoned  the  registered  owner  shall  be  entitled  to  receive,  without  expense,  upon 
surrender  of  the  certificate,  the  bond  or  bonds  so  deposited  with  all  unpaid  coupons, 
if  any,  maturing  after  January  1,  1939.     The  registered  owner  also  will,  upon  the 
surrender  of  the  certificate  after  December  31,  1938,  and  before  the  plan  has  been 
declared  operative,  and  upon  the  payment  of  the  reasonable  charges  and  expenses 
of  the  agent  issuing  the  certificate  for  services  in  connection  with  the  withdrawal 
of  the  bonds,  be  entitled  to  receive  the  bond  or  bonds  deposited  with  any  coupons 
maturing  after  January  1,  1939.     If  the  plan  is  modified  or  amended,  notice  of  the 
modification  or  amendment  is  to  be  given  as  provided  in  the  plan,  and  if  any 
such  modification  or  amendment  affects  the  bonds  of  the  issue  represented  by  any 
particular  certificate  of  deposit,  the  owner  is  to  be  entitled,  without  expense, 
upon  surrender  thereof  within  30  days  after  the  publication  of  the  notice,  to 
receive  the  bond  or  bonds  so  deposited  with  the  appropriate  coupons  attached. 
If  the  certificate  is  not  surrendered  within  the  30  days'  period,  the  owner  is  to  be 
deemed  to  have  consented  to  such  modification  or  amendment  and  to  be  bound 
thereby,  with  like  effect  as  if  such  modification  or  amendment  had  been  part  of 
the  plan  prior  to  the  depositor's  assent  thereto.     Provision  is  also  made  that  if 
prior  to  the  consummation  of  the  plan  any  interest  is  paid  by  the  company 
issuing  the  certificate  on  the  bonds  of  an  issue  represented  therebv  for  any  period 
covered  by  a  coupon  or  interest  claim  appertaining  to  the  deposited  bonds  of  such 
issue,  the  agent  holding  the  deposited  bonds  shall  collect  the  interest  and  transmit 
it  to  the  registered  owners  of  certificates  of  record  on  such  date  as  the  agent  may 
determine.     Provision  will  also  be  made  that  where  the  indentures  under  which 
the  securities  were  issued  shall  provide  for  the  interchange  of  coupon  and  regis- 
tered bonds,  if  a  registered  bond  shall  be  deposited,  the  owner  may,  at  his  election, 
require  the  delivery  to  him  of  a  coupon  bond  of  the  same  issue  and  for  the  same 
aggregate  principal  amount  bearing  coupons  for  interest  from  the  date  to  which 
interest  shall  have  been  paid  on  the  fully  registered  bond  or  bonds.     Certain  of 
the  certificates  will  also  provide  that  if  they  represent  more  than  $1,000,  principal 
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amount,  of  bonds  the  registered  owner  of  the  certificate  may  at  any  time  surrender 
the  certificate  and  receive  in  lieu  thereof  certificates  representing  $1  000  prTncinll 

^?eTenJd  ft'Jjfv  t  uV'V^'^l^'^iS'  ^^"  further^rovide^hlt  tL^^tS 
^^f^J  it  *^^^,^y  8h»U  be  transferable  upon  the  books  of  the  company  at  the 
surrender  nfX"t^V^^.  registered  owner,  or  his  duly  authorized  attSrne^y,  upon 
surrender  of  the  certificate  properly  endorsed  for  transfer.  The  certificate  is  to 
be  issued  subject  to  the  condition,  to  which  every  registered  owner  by  the  accent 
ance  thereof  consents  and  agrees,  that  the  title  to  the  certificate  wLnpfope^^^ 

^IfLr^..'n^i^'^^J^^r^^^^  ''  *«  ^  transferlbfe^  th^The 

same  effect  as  in  the  case  of  a  negotiable  instrument,  but  the  companv  and  the 
agent  issuing  the  certificate  may  treat  the  registered  owner  thereof  o?  when  or^ 

Sr^r^^'^nK^"^^  *^  ^'^^^^  the  bearer  thereof,  as  thnbsolute  ownei^fo^ 
all  purposes  It  thus  appears  that  the  holders  of  the  proposed  certificates  of 
deposit  are  to  be  accorded  special  and  pecuhar  rights,  varying  widely  from  the 
^.^ll''' W^^^K^r".;^  holders  of  the  usual  certificates  of  df  p^  ftTnd  s?^ilar 
^?fi^V.«^^  *^*"^  t^^^  18  sufficient  basis,  therefore,  for  differentiating  Zch 
^rtificates  from  such  receipts.  Upon  consideration  of  all  the  circumstances 
pertaining  to  the  prop<^ed  certificates  of  deposit  we  are  of  the  opinioTthat  they 
S^L^iT^x^'thln  f^  ^V^fTl""^  indebtedness,  and  the  authorization  of  the  issue 
mer^  A^t.  Jurisdiction  conferred  by  section  20a  of  the  Interstate  Com- 

Under  the  proposed  plan  the  Baltimore  &  Ohio  is  requesting  authority  to  issue 

o^  $7?77ll78  "tn^i"i^^^ f*^.l^T"^^  corporation, lotes  to'a  prfndpL amS 
?A  :l  :'^'.  Section  5  of  the  Reconstruction  Finance  Corporation  Act  nro- 
vides  that  a  raih-oad  may  obligate  itself  in  such  form  as  prescXd  and  otherwise 
♦^°?fiV*^?'''  requirement  and  those  of  the  Finance  SorporXn  witti  rl^ct 
to  the  deposit  or  alignment  of  security,  without  the  authorization  or  approval 
sLT^  *"^^"*^'  ^H*^  or  Federal,  and  without  compliance  with  any  requSent 
State  or  Federal,  as  to  notification  other  than  such  la  may  be  imposed  by  uTInd 
^  SX'fn^^Tr*/^^^  ""^"^  ^^^  provisions  thereof.     Authority  under  Action 

Mid  that  part  of  the  Baltimore  &  Ohio  application  seeking  such  authority  will  be 
damissed  for  want  of  jurisdiction.     Nothing  herein  is  to  be  construed  ^a4^^^^ 
^t^^'noZ'!''  ^^"  ""^  ^^^  maturities  of  the  indebtedness  re^es^Sted  bf 

annhc^n?^  ^L'^^ni^^'T  ^^r^  ^  }^  a  temporary  financial  embarrassment  the 
applicants  ask  authonty  under  section  20a  to  extend  maturing  obligations  and 
to  change  certain  interest  payments  from  fixed  to  contingent  time  of  payment 
^tcr.st  made  contingent  will  accumulate  as  an  absolute  obliga^on  Payment 
mil  depend  on  vw-ious  contingencies,  but  in  no  event  may  it  be  deferred  bevond 
the  matunty  of  the  obligation  to  which  it  relates.     Thus  the  ultimat^burden  on 

weak^nX?n^t'ln'^  W'h;th''^^^  P^^.^P^'^^-     TLr^nstYtutes'a 

Tpp&i^  -^--  -^  d-PP-val  of  the 

«ff  *l^^®-^*^®  arrangement  effective,  however,  substantially  all  security  owners 
affected  by  it  must  consent.     We  are  not  asked  to  approve  the  plan  a^such^S? 

holi^'^^^TpTu  P^^?-  ^PP^i«r*1  ^"  P^«^*^«"  ^  «^k  *h«  approval  ofThdr  security 
In  «n^*  i.I!^!!^''''**''^^  18  clearly  reorganization  under  the  bankruptey  statute 
^ter  frrfm^*''^'  8ecunty  holders  undoubtedly  would  be  caUed  on  for  much 
greater  mimediate   sacrifices   than   this  plan    contemplates.     ApDroval   of  the 
*^fn'5pHf^^H^^^l^  ^^^"  the  option  available  to  the^part'es  interested. 
that  ^  In^rf^fnffw  P^^^^^  ^°  *^^"  ^^'^^'"^  ^«  ^^^^  ^^^ched  the  conclusion 

We  find  that,  pursuant  to  a  proposed  plan  for  modification  of  interest  charees 
Ohl%''fr*'^''n'^^*^^  ^^«;^"*  ^^'  ^^38,  (1)  (a)  the  issue  by  The  BaUrmore  and 
2  W.^'^t**'  Company  of  not  exceeding  $64,410,400  of  Pittsburgh,  Lake  Erie 
sLurS  nI^4'^$7l^0^^Sv[lf''fi'^^  4-percent  mortgage  bonds,  $50,000,000  of 
fi^rfhw*.«wf  *H-  •  •  ;^  ^^  ^""^^  mortjgage  6-percent  bonds,  $45,000,000  of 
Bouthwestern  division  first-mortgage  5-percent  bonds.  $260,272,000  of  refunding 
jmd  general  mortgage  bonds,  and  $63,031,000  of  30-year  4>^percent  convertibll 

&e  midmSttn'J^fi'''  *^  equal  prmcipaJ  amount  of  existi^'^bSs  or  notes   o? 
the  modification  of  the  existing  bonds  and  notes,  as  to  maturities  and  interest  as 

^^t  Sr^^li^  fS^  f  P?J  exceeding  $434,333,750  of  certTficTt^of  dS  ^ 
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mortgage  6-percent  bonds,  series  A,  $35,000,000  of  refunding  and  general  mortgage 
6-percent  bonds,  series  C,  $30,000,000  of  refunding  and  general  mortgage  5-percent 

8erii'F'rd%^?^  0^.^00^^.!?.'  ''^",^^°^  ^"^  «^^^^^^  ^^^*S^«  6-p'e^cent'bo^cS 
?f"     r  ur   ^,^3,031,000  of  30-year  43^-percent  convertible  bonds;  (6)  the  assumpi 

tion  of  obligation  and  liability  by  The  Baltimore  and  Ohio  Railroad  Company 
m  respect  of  interest  or  dividends  on  not  exceeding  $34,297,000  of  consolidated- 

^^^^^i^'^/n^n^'T^  ^?''^^  ?^  *^^  ?"^*^^'  Rochester  &  Pitteburgh  Railway  Com- 
pany,  $350,000  of  first-mortgage  6-percent  50-year  bonds  of  the  Lincohi  Park 

fnH  ^^900  on^J^'"''*'^  S-'^'^Jt"^'  $2,000,000  of  first-mortgage  4-percent  bonds 
rnllin?  '«fi?n''nn^TJ'*f  "^  6-percent  stock  of  the  AUegheny  &  W^tern  Railway 
fll?Si?«^J^'  ?^^?'^?^.S^  first-mortgage  5-percent  bonds  and  $900,000  of  guaranteed 
6-percent  stock  of  the  Clearfield  &  Mahoning  Railway  Company,  $2  824  800  of 

^on  'Sn^l^fiTtRm'^f *«^?^'  ^  *^"  ?"^^^  ^  Susquehanna'^Raili-oad  Corpora- 
Indi'pn^l^l'^  w  ."^  first-mortgage  5-percent  50-year  bonds  of  the  Cincinnati, 
fSj  n^P  i?  M  ^5^*^^"  Raih-oad  Company;  and  (c)  the  issue  by  The  Baltimore 
fwi/n'"'  ^^-  ""^  ^^J^K'i^/ .""^  not  exceeding  $270,779,700  of  common  capital 
stock,  consisting  of  2,707,797  shares  of  the  par  vahie  of  $100  each,  for  the  purpose 
of  converting  into  common  capital  stock  such  refunding  and  general  mortcaee 
bonds  and  30-year  convertible  4>^-percent  bonds  as  may  be  presented  for  thit 
purpose;  (2)  the  issue  by  the  Buffal^ Rochester  &  Pittsburgh  ^flway  Comply 
S^rr^nM-^^^^l^'^^^i^.^^  consolidated  4>^-percent  mortgaKn^^S 
?n  vl2?V  ^'''''•''^''  ^l''^  *  Chariotte  Railroad  Company  first-mort|age  5-percent 
ihlll  ^  ^•'  '"^  ^"iu  ""^^  l9I  ^"^  ®^"*^  principal  amount  of  existing  bonds  of 
m^fn.ff  ^P^".'?'  "^^  *^^  modificatwn  of  the  existing  bonds,  as  to  interest  and 
S  dPn/;if*^for   «9iri?I^^^^^^  ""^T}  5^««^ding  $29,464,000  of  certificates 

S^^nn^fSfif  fi  .^  ^'1^^'^^^.  ""^  consolidated-mortgage  4>^-percent  bonds,  and 
$350,000  of  first-mortgage  5-percent  50-year  bonds  of  the  Lincoln  Park  &  Char- 
lotte  Railroad  Company;  (3)  the  issue  by  The  Cincinnati,  Indianapolis  &  Western 
Railroad  Company  of  not  exceeding  $4,675,000  of  first-mortgage  5-percent  5^f^ 
nfftl  Zn^lSTr''  ^"J  ^.T^^  principal  amount  of  existing  bonds  of  that  company, 
of  the  modification  of  the  existing  bonds,  as  to  interest  as  provided;  and  of  not 
fir«T±"J?  ^^'675,000  of  certificates  of  deposit  for  an  equal  principa  ^ount  of 

nnl'fn.^^^^i^'P^'^^n"*  ^^-^S^'  ^r^"'  ^"^  (4)  *h«  i««"^  »^y  the  Buffalo  &  Sus- 
quehanna  Railroad  Corporation  of  not  exceeding  $2,824,000  of  first-mortgage 
4-percent  bonds  for  an  equal  principal  amount  of  existing  bonds  of  that  comply 
?.^r.^.  modification  of  the  existing  bonds,  as  to  interest  on  such  bonds  in  sinking 
Al^\f  provided  in  the  plan,  and  of  not  exceeding  $2,824,800  of  certificates  of 

ffoC-H  Lr  ^T^\  PT?^P?  T^".^J  ^^  first-mortgage  4-percent  bonds,  all  Z 
aforesaid  (a)  are  for  lawful  objects  within  their  respective  corporate  purposes  and 
compatible  with  the  pubHc  interest,  which  are  necessary  and  approp^rXfor  and 
consistent  with  the  proper  performance  by  them  of  service  to  the  public  as  common 
carriers,  and  which  wiU  not  impair  their  ability  to  perform  that  service,  Zi(W 
are  reasonably  necessary  and  appropriate  for  such  purposes 
An  appropriate  order  will  be  entered. 

Mr.  Anderson.  Then  I  should  like,  in  that  connection,  to  explain 
our  position— to  offer  a  copy  of  the  letter  which  I  wrote  to  Mr. 
Chandler,  commenting  on  Mr.  Eastman's  letter. 

The  Chairman.  Very  well. 

Mr.  Anderson.  I  think  that  is  printed  in  the  hearing  before  the 
House  committee,  but  I  am  not  sure. 

(The  letter  referred  to  is  as  follows:) 

HuNTON,  Williams,  Anderson,  Gay  &  Moore 

LAW  OFFICES 

Hon.  Walter  Chandler,  Richmond,  Va.,  March  25,  19S9. 

Chairman,  Subcommittee  of  the  Judiciary  Committee, 
House  of  Representatives,  Washington,  D.  C. 

of  ^  W^fii'I2'S''^^*V'^  ^^''^''k''^''  ^  ^»^®  i^st  had  an  opportunity  to  read  a  cop^ 
?L  T^*^  w  ^n""-  '^''^^P^  J?-  Eastman,  chairman  of  the  legislative  committee  of 
Ihl  H  *^''*t^  S'^rr^^^^  Commission,  written  on  behalf  of  that  committ^  to 
the  Honorable  Hatton  W.  Sumners,  chairman  of  the  Committee  on  the  Judidar?^ 
of  the  House  of  Representatives,  on  March  17,  1939,  with  refer^ce  to  H  R  37^ 
commonly  known  as  the  Chandler  bill,  pending  befire  thaTcoStee  ^ 
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As  you  know,  I  am  deeply  interested  in  this  bill  both  as  a  citizen  and  as  counsel 
for  the  Baltimore  &  Ohio  Railroad  Co.,  which,  if  the  bill  is  passed,  desires  to  avail 
itself  of  its  provisions.  My  admiration  for  the  members  of  the  Interstate  Com- 
merce Commission  who  constitute  the  legislative  committee  is  such  that  I  hesitate 
to  take  issue  with  them  on  any  matter  affecting  the  railroads.  But  as  I  have  had 
a  good  deal  to  do  with  the  development  of  this  legislation,  I  am  constrained  to 
feel  that  the  discussion  thereof  contained  in  the  letter  of  March  17  from  Commis- 
sioner Eastman  to  Chairman  Sumners  is  based  to  a  substantial  extent,  at  least, 
upon  a  misapprehension  of  the  intention  and  probable  operation  of  the  measure. 
I  venture,  therefore,  to  submit  certain  comments  for  your  consideration  and,  if 
desired,  that  of  Chairman  Sumners  and  the  committee. 

It  is  manifest  from  a  reading  of  the  letter  that  some  certain  modifications  of  the 
bill  which  were  made  by  the  Senate  committee  and  are  included  in  the  committee 
print  of  March  21,  1939,  were  not  before  Mr.  Eastman  and  his  associates  at  the 
time  that  the  letter  was  written.  Some  of  the  points  made  by  him  have  been  met 
by  these  modifications. 

(1)  As  to  the  treatment  of  stockholders:  The  Committee  print  of  March  21, 
1939,  amends  the  original  draft  of  the  bill  so  as  to  expressly  include  "modifications 
of  the  securities  or  capital  structures"  and  the  word  "securities"  is  defined  as 
including  all  securities  which  are  within  the  jurisdiction  of  the  Commission  under 
section  20a  of  the  Interstate  Commerce  Act.  This  clearly  includes,  therefore,  the 
authority  to  make  any  modification  in  the  capital  stock  of  the  company  by  such 
plan  of  adjustment.  It  has  always  been  my  view  that  these  details  should  be  fully 
covered  in  the  plan  itself  and  that  any  plan  which  was  in  the  public  interest  and 
could  possibly  meet  the  approval  of  the  requisite  percentage  of  creditors  and  of  the 
court  under  the  test  provided  in  the  act  would  necessarily  provide  for  such  modi- 
fication, if  any,  of  the  interests  of  stockholders  as  might  be  necessary  to  make  the 
plan  clearly  conform  to  the  public  interest  and  be  just  and  equitable.  Such 
modifications  would  vary  as  to  each  particular  case  and  therefore  these  matters 
were  left  to  be  dealt  with  in  each  plan.  If  there  could  have  been  any  doubt  on 
this  subject,  however,  it  has  clearly  been  removed  by  the  amendments  made  by 
the  subcommittee. 

(2)  It  is  suggested  in  the  letter  referred  to  that  the  bill  is  predicated  upon  the 
theory  that  the  railroads  are  passing  through  a  temporary  period  of  low  earnings, 
And  it  is  suggested  that  the  improvement  in  earnings  which  would  be  necessary 
to  comply  with  the  requirements  of  the  capital  structure  as  set  out  in  a  plan  may 
not  be  realized,  in  which  event  the  railroad  and  security  holders  would  be  in  a 
worse  position  than  before. 

This  suggestion  narrows  the  possible  operation  of  the  bill  to  an  extent  not 
justified  by  its  provisions.  There  is  no  reason  why,  assuming  that  a  plan  is  in  the 
public  interest  and  that  the  requisite  consent  of  the  security  holders  is  obtained, 
the  capital  and  debt  structure  of  a  railroad  should  not  be  permanently  readjusted 
upon  howsoever  lower  a  basis  that  may  be  necessary  to  insure  its  solvency  for  the 
future  under  any  conditions  which  can  now  be  anticipated.  While  the  specific 
plans  which  have  been  heretofore  brought  before  the  Commission  do  provide  for 
an  accumulation  of  interest  which  is  now  fixed,  and  is  made  contingent  under  such 
plans,  it  does  not  follow  that  these  plans  have  exhausted  the  possibilities  of  this 
bill,  since  any  readjustment  of  the  capital  structure  which  the  Commission  might 
find  to  be  in  the  public  interest  and  to  which  the  debtor  might  obtain  the  requisite 
assents  of  security  holders  might  be  efiFected  under  the  bill. 

Assuming,  however,  that  plans  under  the  bill  should  make  provision  merely  for 
the  postponement  or  extension  of  certain  charges  and  obligations  without  per- 
manently reducing  them,  it  does  not  follow  that  such  a  plan  would  fail  to  con- 
serve both  public  and  private  interests  involved.  It  is  manifestly  desirable  that 
the  shocks  to  credit  incident  to  the  bankruptcies  of  great  railroad  systems  and  the 
resulting  losses  to  security  holders  should  be  avoided,  if  possible.  If,  therefore, 
the  management  of  a  railroad  company  and  its  security  holders  agree  that  the 
outlook  for  the  property  as  well  as  the  general  business  outlook  warrants  the 
expectation  that  with  some  relief  covering  a  reasonable  period  the  property  can 
bear  its  existing  charges,  without  prejudice  to  the  public  interest,  and  the  creditors 
are  willing  to  grant  that  relief,  and  the  Commission  finds  that  it  is  in  the  public 
interest  that  it  be  done,  it  certainly  can  do  no  harm  to  anyone  to  give  the  debtor 
and  its  creditors  a  chance  to  use  every  reasonable  effort  consistent  with  the  public 
interest  to  avoid  the  shock  of  bankruptcy  and  the  final  loss  to  its  security  holders. 
Even  if  they  should  be  mistaken  and  the  plan  should  ultimately  fail,  the  only 
effect  would  be  to  continue  the  existing  indebtedness  with  such  accumulation  of 
interest  as  a  claim  ahead  of  stockholders  as  might  be  permitted  by  the  plan.  In 
that  event  the  public  would  certainly  not  be  prejudiced  by  having  the  interest 
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k^S^?^  instead  of  being  paid  and  the  bondholder  would  not  be  prejudiced  bv 

wZd  ^not'^be  W  hv  T^^\^^  ^^r?g  it  entirely  destroyed  Ve  stockholder 
!l^l!  Jl  '  liurt  by  givmg  him  at  least  a  chance  to  work  the  situation  rn,f 
rather  than  wipmg  him  out  of  his  property  entirely  at  thisTme.     It's  difficult  to 

meanttoe  ThrZhThiVL'f^^fiS'^  *'^*  **>«  P^^P^^y  might  deteriorate  in  the 

ISf 4'ffiatetS&  f^  r  '"'?  ^  P"""  *°  be  in  tife  puTuc  inte^st^untet^ 
Jho  ,?.^S!3*        provision  for  the  maintenance  and  essential  capital  expenditures  on 

r^t    ^^Z'^^'^^'Z''  ^^  approved  in  reorganization,  and  in  aU  ^ans  of  adTf^t 
nrnvl.^^''^  have  been  presented  to  the  Commission  up  to  this  t?me    specTfi^ 
£fnl Tnl  ^""^  contained  for  just  these  contingencies.     In  the  case  oMhe  BalH 

adjustment  of  capita  structure  into  effect  should  be  to  present  thrmatter  to  the 

teroTbli'c  XL^%h^?*tT^^  whether  the  propped  rLdjus'^ment'  would 
the  fiiVf  «?^r?  /^  interest.  This  bil  meets  exactly  that  situation  by  providing  that 
the  first  step  n  the  procedure  shall  be  to  present  the  plan  to  the  Commission  for 
DrinT  nrovfd^?  and.findings  under  section  20a.  It  is  true  that  th?rm^ttee 
print  provides  for  prior  assurances  of  support  for  the  plan  from  the  holders  of 
securities  of  at  least  25  percent  affectod  thereby.  This  provision  is  mSelv 
mtended  to  insure  such  consultation  between  the  company  and  Tts  creditors  aS 
would  be  reasonable  in  any  event  before  a  plan  was  presented  and  such  a^suranc^ 
of  support  from  the  creditors  as  will  furnish  a  reasonable  probability  t^aHt^^^^ 

?S5^rh ''/'''^'  f  ^  P^-^M^  ^^  ?  *^«  Public  i°t«^««t  it  can^be  carried  into  effect 
f h.f  It  ^^^*  "^^  ^""""f  '^  the  Baltimore  &  Ohio  plan  and  the  Commission  found 
n^li^  assurances  of  more  than  30  pel-cent  of  the  affected  security  holdei  fur- 
nished  reasonable  ground  for  the  belief  that  the  plan,  if  approved,  could  be  carried 
mto  effect  The  embarrassment  discussed  in  the  letter  of  M?.  Eastman,  theretore 
would  not  exist  with  respect  to  the  procedure  under  this  bill  if  the  same  w^^^ 
enacted  into  law.  In  other  words,  the  bill  does  exactly  what  Mr  E^tman 
suggests  should  be  done  on  page  8  of  his  letter.  ii^asiman 

go  tLJL'lhlvTfofh J  hi*f '  P-  -^^  *.^^*  F  ^""^^'^'^  ^^'''^'  th«  Commission  to 
hitenfTn  ?w  oin  ^    ^f '*".  °IT*^  ""^  ^  P^^^  °^  adjustment  it*  should  make  this 
mtention  clear  and  specific  m  the  language  of  the  bHl      I  franklv   Ho  not  fnll^ 
understand  the  purport  of  this  suggeftioS.     The  biUas  drawfctt 
plates  that  the  Commission  should  go  fully  into  the  merits  of  tLDroooseT^^^ 
justment  insofar  as  the  public  interests  are  affected     TWs  would  in^vZ^^^ 
^deration  among  other  things,  of  the  modifications  in  inLTest  cCges  tKiS 
given  to  the  property  by  the  plan,  and  the  provisions  made  for  thrpro^erma^^^^^ 

the^San  istnX;rr^  ?r^'^"^  ^^  ^*?  requirements  during  the  Si^ch 
the  plan  is  m  effect,  as  well  as  any  provisions,  if  any,  made  for  the  \iltimate  redu^ 
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tion  of  indebtedness  either  by  agreement  or  by  payment  at  the  expense  of  its 
stockholders.  On  the  other  hand,  the  private  interests  as  between  the  company 
and  its  creditors  would  not  be  within  the  scope  of  the  Commission's  inquiry  under 
this  statute,  since,  assuming  the  public  interest  to  be  fully  protected  or  served,  the 
company  and  its  creditors  have  the  right  to  make  or  modify  their  contracts  as 
they  may  see  fit,  provided  such  modifications  are  made  in  accordance  with  the 
law  and  their  respective  rights  under  the  law.  This  aspect  of  the  matter  is  left 
for  the  determination  of  the  court  as  a  judicial  question,  and  the  court  alone  is 
competent  under  our  constitutional  system  to  determine  it.  It  follows,  therefore, 
that  this  statute  properly  allocates  the  respective  functions  of  the  Commission  as 
an  administrative  body  charged  with  the  protection  of  the  public  interest,  the 
company  and  the  creditors  as  contracting  parties,  and  the  courts  as  judical  bodies 
charged  with  the  adjudication  of  private  rights. 

(5)  In  conclusion  it  may  be  observed  that  under  the  law  as  it  exists  today  the 
railroads  may  do,  and  some  have  done,  everything  proposed  by  this  bill  except 
to  make  a  plan  of  adjustment  effective  as  to  small  minorities.  They  may  invoke 
the  action  of  the  Commission  under  section  20a  as  to  the  issue  or  modification  of 
securities  as  contemplated  by  the  act.  They  may  negotiate  adjustments  with 
their  creditors  or  security  holders  as  contemplated  by  the  act.  The  only  present 
■diflBculty  is  that  there  is  no  machinery  for  making  such  adjustment  after  it  has 
been  found  to  be  in  the  public  interest  and  has  been  assented  to  by  an  overwhelm- 
ing majority  of  securities  affected  thereby,  binding  as  to  small  minorities  who  (a) 
uannot  be  found  or  will  not  act,  or  (6)  are  subject  to  legal  disabilities  so  that  they 
cannot  assent,  or  (c)  desire  to  gain  some  inequitable  advantage.  The  sole  purpose 
of  the  act  is  to  give  the  court  power  under  such  conditions  to  make  a  plan  which 
It  finds  just  and  equitable,  effective  as  to  such  minorities.  Where  all  interests, 
both  public  and  private,  are  thus  fully  safeguarded,  every  consideration  of  sound 
policy  requires  that  this  be  done. 

It  is  not  my  desire  to  prolong  this  letter  to  consider  other  detailed  suggestions 
In  the  communication  of  Mr.  Eastman,  but  the  points  which  have  been  discussed 
seem  to  be  vital  in  this  bill.  I  venture  to  express  the  hope,  therefore,  that  the 
views  herein  set  forth  may  receive  the  consideration  of  yourself.  Chairman  Sum- 
ners,  and  of  the  committee.  I  am  transmitting  a  copy  of  this  letter  to  Mr.  East- 
man and  his  associates  on  the  legislative  committee  of  the  Interstate  Commerce 
Commission. 

Very  sincerely  yours, 

• 

Mr.  Anderson.  Then  I  should  like  to  offer  the  finding  and  report 
of  the  Commission  on  the  plan,  so  as  to  show  just  what  did  take  place 
and  where  we  stood.  That  is  the  report  to  which  I  referred  a  moment 
ngo. 

Then  I  should  Kke  to  offer  for  your  information  the  latest  report 
which  I  have,  which  is  for  May  10,  1939,  showing  by  classes  the 
4imount  of  securities  and  number  of  security  holders  who  have  as- 
sented to  the  plan,  which  shows  85.59  percent  of  securities  and  56,439 
security  holders  out  of  77,717.  That  gives  an  indication  of  the  work 
that  has  been  done. 

(Baltimore  &  Ohio  Railroad  Co.  statement  of  progress  to  May  10, 
1939,  is  as  follows:) 
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Mr.  Anderson.  Now  Senator,  in  working  out  the  situation  in 
■which  I  was  chief  counsel  and  had  general  charge,  we  tried  not  to  u^ 
*ny  instrumentdities  that  cost  money.  We  have  tried  to  keep  doZ 
the  expenses.  Therefore,  no  bankers  have  been  employed  to  sS 
assents-as  IS  usuaUy  the  ca^e-except  as  to  a  few  s^urities  sor^e  of 
which  are  abroad  where  we  had  no  way  of  communicating  withThem 

TZ*  nT^^  *^'l  ^A^^"^^  ^^"^^^.  ^^  ^«^e  ^s«d  the  frjanization 
of  the  Baltimore  &  Ohio  itself.    These  men  have  been  the  ones  who 

ihP  nlfr' W^^"^''"-"^'  ^*^'  '^*^°*  ^^  5^^^^  solicited,  assent!  t^ 
«nH^  ?«rfir  w*^^  ''"'"•1:^^  ^^^  necessary  expense  for  depositories, 
and  so  forth.     However,  it  has  involved  an  enormous  amour  t  of  la  bo^ 

anl'Z^frnTA""  ^''P'"'^-  ^"  l'*^^  ^^'^  ^ith  the  Commission 
an  estimate  of  all  the  expenses  we  contracted  for  and  all  the  expenses 
that  we  incurred,  so  far  as  we  could  do  so,  and  are  willing  to  file  a 
S'Sctuated  '"*°*  ^^^  expenses  were,  if  and  when  the  plan 

hv^tWn!irf  ^f  ^u-""  ""Hi  *^*?  ^^^  expenses  should  be  controlled 
by  the  court.  In  this  case  there  is  no  fund  from  wWch  to  make  anv 
aflowance  at  all.  This  bUl  gives  no  authority,  even  in  ite  nrtsent 
form,  to  do  anything  that  the  company  could  not  do  todaj^  except  to 
bmd  the  minority  We  applied  to  the  Commission,  as  we  had  th^ 
w»  „  I •  J  ?  ^J'u  'f  wlia<'.'«^?s  proposed  was  in  the  pubUc  interest. 
We  applied  to  the  Commission  and  obtained  their  finding  under 

securitie,"  ^'''^hP Y'l'^r  '^"^'^  "^^^°i^  ''^  «5  ?«'««"»  «f  thelfl^^cted 
securities.     The  only  thing  we  cannot  do  without  this  act  is  to  bind 

the  mmonty     There  are  people  with  securities  held  in  trust   under 

7h}tr  l^L'''  ^''^^'  't*''"  i'^fJ  ¥^^  ?"  authority  to  assent  to  Chan Je 
their  relationship.     I  am  told  that  that  particular  group  represented 
■something  like  $50,000,000,  or  10  percent  of  the  slcunPties'^^ffected 
They  are  willing  to  give  assent  but  they  cannot  do  so.    A  second 

fJ^e^PthfJ'T  "^^^  "^r  "°*  """'  ^'""^  r't'*  ^'  ^ho  cannot  be  found 
The  third  group  is  the  very  nominal  amount  represented  by  thoM 
people  who  want  to  give  trouble.  They  want  to  collect  100  cents  on 
A^  fit  hilT^'"  everybody  else  is  accepting  less  favorable  treatment 
AH  this  biU  was  intended  to  do  was  to  provide  machinery  bv  which 
in  a  common-sense  way,  a  railroad  could  adjust  its  affrairs  with  ite 
creditors  and  get  the  approval  of  the  court  to  bind  the  small  minority 

fhrflfi'l*?^  -f  "'^  u?r^  ^°^  ^^""^  '^o*  *'«**  tl»e  minority  beUer 
than  the  majority— which  has  been  an  evil  existing  in  this  kind  of 
procedure  in  the  pa^t.     That  is  all  the  bill  does  of  p^ports  to  do 
This  18  certamly  not  unreasonable  but  it  is  clearly  desmible 

ni:;iTi¥if''/"Ff  *?.'^,J''**T,*1'.?  ^"^  ^«  'i'nited  to  the  Baltimore  & 
Ohio  and  the  Lehigh  Valley  Raiboads.  Senator,  I  am  not  going  to 
argue  on  that  subject.  It  is  not  my  province.  We  pronosed  this  bill 
m  good  faith;  we  eel  that  it  is  sound  legislation.  \feTnoi  t^t  to 
ask  for  special  legislation  of  any  kind.  However,  in  view  of  the  large 
amount  of  labor  mvolved-the  circumstances  of  whSh  Mr  Wi^?^d 
has  so  eloquently  presented  to  the  committee-and  because  of  the 
considerable  expense  we  have  incurred,  we  are  anxious  to  have  this 
plajQ  put  through  without  delay,  and  we  are  prepared  to  do  it 

tK»f  L  i'"*"'/-  ^"^  "^^^^  ^  ?™  "°^o"s  to  liniit  it  to  those  cases 
that  have  already  been  presented  and  approved,  where  the  work  has 
been  done  and  approved  by  the  Commission-and  this  it  my  o^Tpe^ 
sonal  reason-is  that  this  committee  has  not  had  the  time  to  ^e  the 
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matter  a  careful  and  serious  consideration.  Now,  if  your  plans  work 
out  all  right  and  are  satisfactory,  and  if  we  can  work  out  some  details 
of  this  legislation,  with  further  time  and  investigation,  then  it  may  be 
that  we  mi^ht  be  willing  to  go  further.  However,  at  this  time  I 
think  it  is  wise  to  Umit  it.     I  know  of  no  other  roads. 

Mr.  Anderson.  I  do  not,  either;  but  I  have  no  disposition  to  debate 
that.  I  only  say  that,  having  given  6  or  7  years  of  unceasing  study  to 
this  problem  of  reorganization,  I  am  willing  to  help  if  I  can  to  work  it 
out  on  any  reasonable  basis. 

The  Chairman.  I  think  we  can  work  it  out. 

Mr.  Anderson.  As  far  as  the  constitutionality  is  concerned  where 
so  limited,  there  was  difficulty  in  my  mind  which  has  been  removed. 
I  want  to  cooperate  with  the  committee.  My  inmiediate  interest  is  to 
get  the  Baltimore  &  Ohio  plan  through;  and,  as  you  say,  if  we  go  that 
far  and  get  that  through,  then  we  have  made  a  constructive  step  and  a 
good  step.  Later  we  may  go  further.  You  can  limit  the  bill,  for 
instance,  to  companies  that  have  earned  within  10  percent  of  their 
interest  charges  over  a  period  of  the  last  6  or  7  years.  Of  course  I 
recognize  the  force  of  your  position.  I  should  like  to  say  that  we 
believe  the  bill  to  be  sound,  and  we  proposed  it  in  good  faith,  and 
feeling  that  it  is  in  the  pubUc  interest;  and  we  are  prepared  to  cooper- 
ate in  any  way  we  can. 

The  Chairman.  Well,  we  shall  try  to  work  it  out,  and  to  work  it 
out  speedily. 

Mr.  Anderson.  All  ri^ht,  Mr.  Chairman.     Thank  you. 

The  Chairman.  At  this  point  I  wish  to  have  placed  in  the  record 
the  letter  from  Commissioner  Eastman. 

(The  letter  referred  to  is  as  follows:) 

Interstate  Commerce  Commission, 

TT        T,  ,.   «T  WashinQtoUy  May  8,  1939. 

Hon.  Burton  K.  Wheeler, 

Chairman,  Committee  on  Interstate  Commerce, 

United  States  Senate. 

My  Dear  Senator:  The  chairman  of  the  Commission  has  brought  to  the 
attention  of  our  legislative  committee  your  letter  of  April  29,  1939,  requesting 
comments  on  H.  R.  5407,  "To  amend  an  Act  entitled  'An  Act  to  establish  a  uni- 
form system  of  bankruptcy  throughout  the  United  States,'  approved  July  1,  1898, 
and  Acts  amendatory  thereof  and  supplementary  thereto/'  This  bill  has  had 
the  careful  consideration  of  the  legislative  committee,  and  by  direction  of  the 
Commission  I  am  authorized  to  submit  the  following  comments  in  its  behalf. 
The  bill  H.  R.  5407  would  provide,  through  so-called  plans  of  adjustment,  for 
postponements  or  modifications  of  debt,  interest,  rent,  and  maturities,  or  for 
modifications  of  the  securities  or  capital  structures  of  railroads  not  in  process  of 
reorganization  imder  section  77  of  the  Bakruptcy  Act.  It  undertakes  to  amend 
that  section  by  adding  a  new  chapter  entitled  '^'Chapter  XV.  Railroad  Adjust- 
ments. 

The  purpose  of  the  bill  appears  to  be  primarily  to  enable  a  railroad  company 
which  is  unable  to  meet  its  debts  to  eseai>e  bankruptcy  and  subsequent  reorganiza- 
tion under  section  77  by  a  voluntary  postponement  or  modification  of  obligations 
with  the  assent  of  a  large  majority  of  its  creditors,  and  by  making  such  assent 
binding  on  the  minority  who  fail  to  assent;  and,  secondarily,  for  a  railroad  com> 
pany  in  equity  receivership  to  accomplish  a  reorganization  by  similar  means. 
The  plan,  in  broad  outline,  is  to  secure  authority  from  the  Commission  under 
section  20a  of  the  Interstate  Commerce  Act  for  the  issue  of  the  contemplated  new 
or  modified  securitias  after  having  first  secured  the  assent  of  creditors  holding  at 
least  25  percent  of  the  aggregate  amount  of  claims  affected  by  the  plan,  and  there- 
after gain  the  assent  of  creditors  holding  more  than  two-thirds  of  such  claims, 
and  then  to  present  the  plan  to  the  court  for  its  approval.  Once  approved  by  the 
court,  it  is  apparently  the  thought  that  the  plan  can  be  made  effective  without 
the  assent  of  all  of  such  creditors. 
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It  appears  that  it  is  the  intent  of  the  bill  to  sanction  virtual  moratnriiim«  f^,- 
railroad  companies  which  are  unable  to  meet  their  de£  J  or  in  oTer  wo^  ^^ 
^"^^JP^y^f^^of^^^rest  or  principal  to  be  postponed  for  1  t^  wUhout  t 
any  way  extmguishmg  or  modifying  the  right  to  ulitmate  rollpS^on    ^n«K 
plan  can  l^  justified  only  on  the  theory  tl^t  the  r^boad  company  is  P^sine 
through  a  temporary  period  of  low  earnings  which  will  be  succSded  at  no  v™ 
distant  date   by  a  return  to  high  or  comparatively  Mgh  earn'nS^^^   unleLThk 
happens   nothing  will  be  accomplished  except  to  defer  the  evS  dkv  Ind  makl  H 
worse  when  it  finally  arrives.     We  note  that  the  House  Committ^  on  thTjud 

o?r.  irr.^S'*°'  ^t^  be  expected  to  neglect  the  proper  upkeep  and  toprove^nt 

i^^jz:^  iitx^z^  u«i=i  "^^^ 

appropriate  for  such  purpose  '  ^  ^  '^  reasonably  necessary  and 

is  asked  trautt^orizeundersection20»"^^^^^     ^'"T  '*!  *PP'"°^*''  *••«  Commission 
as  the  plan  contempU^      '^'"'°°  ^°*  *^*  "^"^  °^  ^""^  °«^  "^  "modified  securities 

tion^"  NormX  much'^tZ^S"  ''  "'^'.f'*  K''  '^«<'"'t  ^"^  embarrassing  posi- 
organizaS^i^i.'^ndVCat  tenrt^tC^TL'^r°•'P•'?*  in  working  out  the  re- 

^Tg^otSnfe'^^^^SSl^^^^^^ 

over  again  '  ^^^  ""^  makmg  it  necessary  to  start  the  process  all 

Jud^eT^tef^^^^^^^^  to  oppose  its 

when  the  result  would  be  to  nrS^^  concerned,  especiaUy 

receivership.     Inleveral  reo?irS?^n  .^^  ""'^^^^  u*^®  ^''^''^V'  °^  *^e  ^^^ad  in 
p.     xn  se\erai  reorganization  cases  which  came  before  the  Commission 
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prior  to  the  enactment  of  section  77,  a  majority  of  the  commissioners  were  cleariy 
swayed  by  such  reluctance,  as  is  shown  by  the  following  quotation  from  the  de- 
cision in  Chicago f  Milwaukee  &  St.  Paul  Reorganization  (131  I.  C.  C.  673,  699): 

"  *It  seems  appropriate  here  to  recall  that  in  the  last  several  years  we  have  per- 
mitted to  become  effective  a  number  of  reorganization  plans  involving  capital 
structures  which,  like  that  dealt  with  in  this  report,  left  something  to  be  desired 
from  the  point  of  view  of  fully  sound  financial  structures.  We  have  done  this  in 
full  appreciation  of  these  shortcomings,  and  solely  upon  the  ground  that  the  major 
public  intere«!t  seemed  to  us  to  require  that  the  properties  concerned  should  at  the 
earliest  possible  moment  be  released  from  receivership  and  restored  to  active  man- 
agement by  those  financially  interested  therein.' 

"Si'b  sequent  events  proved  that  the  apprehensions  of  the  Commission  in  regard 
to  "shortcoming"  of  these  plans  were  fully  justified,  for  a  number  of  the  proper- 
ties which  were  so  reorganized  are  now  in  bankruptcy.  It  was,  in  fact,  chiefly 
because  of  this  experience  and  the  general  dissatisfaction  with  receivership  re- 
organizations that  section  77  was  passed,  and  one  of  the  main  objectives  of  that 
legislation  was  to  place  greater  responsibility  upon  the  Commission  with  respect 
to  reorganization  plans,  and  to  bring  it  into  the  active  consideration  of  such  plans 
from  the  very  beginning,  instead  of  waiting  until  the  end. 

"Under  H.  R.  3704,  the  Commission  would  be  called  upon  to  act  prior  to  the 
presentation  of  the  plan  to  the  court,  and  in  this  respect  the  procedure  would  differ 
from  that  which  has  been  followed  in  receivership  reorganizations.  However,  as 
in  the  latter,  the  duties  of  the  Commission  would  be  limited  to  the  exercise  of  its 
authority  under  section  20a,  and  it  would  be  given  no  responsibility  in  connection 
with  the  preparation  of  the  plan.  Any  veto  power  which  it  might  exercise  over 
the  plan  would,  therefore,  be  wholly  indirect  and  derived  by  construction  from  a 
power  over  the  issue  of  securities.  The  bill  would  also  permit  the  proponents  of  a 
plan  to  apply  to  the  Commission  for  the  necessary  authority  under  section  20a 
after  aU  negotiations  had  been  completed  and  the  requisite  assents  had  been  se- 
-cured  under  section  710. 

"In  such  circumstances  it  is  quite  conceivable  that  the  Commission  might 
entertain  the  same  reluctance  to  use  its  power  over  securities  for  the  purpose  of 
vetoing  the  plan  that  it  exhibited  in  connection  with  receivership  reorganizations 
prior  to  section  77.  That  this  is  conceivable  is  shown  by  the  action  of  Division  4 
•of  the  Commission  in  Finance  Docket  No.  12150,  Baltimore  &  Ohio  Railroad 
Company  Financial  Reorganization  (230  I.  C.  C.  243),  a  copy  of  which  decision 
is  attached  hereto  in  accordance  with  your  request.  It  will  be  noted  that  there 
Division  4  was  asked  to  authorize  certain  modifications  of  securities  in  accordance 
with  an  adjustment  plan  proposed  by  the  railroad  company  and  providing  for  a 
postponement  of  interest  payments  and  maturities  of  certain  of  its  debt  obliga- 
tions, for  the  purpose  of  avoiding  bankruptcy  and  a  thorough-going  reorganization 
under  section  77.  It  is  just  such  a  plan  as  H.  R.  3704  apparently  contemplates. 
In  its  report,  the  Division  said,  among  other  things : 

"  'Because  of  what  they  believe  to  be  a  temporary  financial  embarrassment  the 
Applicants  ask  authority  under  section  20a  to  extend  maturing  obligations  and  to 
■change  certain  interest  payments  from  fixed  to  contingent  time  of  payment. 
Interest  made  contingent  will  accumulate  as  an  absolute  obligation.  Payment 
will  depend  on  various  contingencies,  but  in  no  event  may  it  be  deferred  beyond 
the  maturity  of  the  obligation  to  which  it  relates.  Thus  the  ultimate  burden  on 
the  property  is  not  reduced.  Debt  is  merely  postponed.  This  constitutes  a 
weakness  in  the  plan.  Whether  this  defect  requires  our  disapproval  of  the 
applications,  is  the  prime  question  presented. 

"  'To  make  the  arrangement  effective,  however,  substantially  all  security 
holders  affected  by  it  must  consent.  We  are  not  asked  to  approve  the  plan  as  such. 
Our  authorization  will  place  applicants  in  position  to  seek  the  approval  of  their 
security  holders.  The  alternative  is  clearly  reorganization  under  the  bankruptcy 
«tatute.  In  such  a  proceedings,  security  holders  undoubtedly  would  be  called  on 
for  much  greater  immediate  sacrifice  than  this  plan  contemplates.  Approval  of 
the  applications  by  us  will  make  the  option  available  to  the  parties  interested.' 
(Italics  ours.) 

"It  will  be  evident,  we  think,  that  if  the  Congress  desires  this  Commission,  in 
passing  upon  the  issuance  of  securities  under  legislation  such  as  is  proposed  in 
&.  R.  3704,  to  go  thoroughly  into  the  basic  merits  of  the  plan  of  adjustment,  this 
intent  should  be  made  clear  and  specific  in  the  language  of  the  bill." 

Perhaps  as  a  result  of  this  comment,  the  provisions  of  H.  R.  3704  with  respect  to 
the  action  required  of  the  Commission  have  been  modified  in  H.  R.  5407.  It  is 
provided  that  this  action  shall  be  had  after  creditors  holding  at  least  25  percent 
of  the  aggregate  amount  of  the  claimys  affected  by  the  plan  of  readjustment  have 


agreed  to  accept  the  plan,  but  before  assents  have  been  semrpH  frnr«  «,  a4. 
holding  more  than  two-thirds  of  such  aggregate  amount      Tf  ?c  oi         ^  -^J^^^}?^ 
the  order  of  the  Commission  shalUnclude  I  ''speTfic  findi^^^^^^^        provided  that 
issuance  or  modification  of  securities  is  in  the  pS  interest fsno^^^^ 
continuance  by  the  railroad  corporation  of  service  to  The  n„  wfn  1^  «*  ^^^  *^^ 
earner,  and  will  not  impair  its  ability  to  perform  sTch  service  ^'  ^  ""  '^'^^'^ 

We  are  uncertain  whether  these  modifications  of  the  original  laneuaee  of  TT  T? 

opmK.n  however  indicates  that  the  intent  is  stm  in^  need  of  clarTfl^atfon      ""* 

anoTLf,^a«Tn°'4'c\ir  7To"o?lJ  T 5^Z'Z.1^''"'if'^^y^^'''-<^  fo' 

adjustment  may  be  file'd  Xpfr.u;;XS^^^ ^^'.rt^'XJuyJ'^Z  ^J 
this  act  comolied  with  naraffrnrkhs!  i    o  or^^  o  ^r  ^.    i^ciure  i/iie  enective  date  of 

Railroad  Co     We  understand  that  these  ea?rfe?s  have  comoildw^^^^^ 
provisions  of  paragraphs  1,  2,  and  3  of  section  TlO/and  "nheeve^tHR  ^40? 
becomes  law  these  carriers  would  be  pntitl^H  +n  fii^  L^^u-       V    event  ti.  K.  o407 
plans  of  adjustment  withouff urth^  aTt^oX  t^^^ 

be  construed  to  the  effect  that  our  functions  are  to  hpSIaH'.!. ^k  ^'  ^^^^  '^  *° 
vided  in  section  20a.     If  this  is  the  proper  con^^^^^  P''^ 

rt^VaVd'''«=:^°mV^^^^^^^ 

Apart  from  section  710,  the  only  other  reference  in  the  biU  relating  to  d„f ip«  r.f 
the  Commission  is  in  section  740  where  it  ia  nrnnn«pH  +^  i;  J>-iT    f  on  ?"*i®s  of 

The  report  of  the  House  Judiciary  Committee  stntoa  thot  i»  !o  „„t  .  ^  ... 
that  any  plan  of  adjustment  can  be  approved  bv  the  LnrTflr^^^^^  contemplated 
where  the  continued  participation  KoJkhold^r?  in  th.Mf  '■°*''  companies 
tained  only  at  the  sacSfice  oFtuZt^tit"  rig\t  oTcVedUo^'"''''"^  "'''  "*  "^° 
Jn  ?h»?.nh  .v'*-%*'''<.*''*<T''''iP^°^'^^^  t''**  *l  plan  must  be  "fair  and  equitable  is 
a^nKS^rs^rirnrdii-S!^^^^^^^^^^ 

^=^^n:^  z  '^eT^SMtKc^  SS-S 
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preclude  approval  of  any  plans  of  adjustment.  As  stated  in  the  report,  such  pro- 
visions have  been  interpreted  in  section  77  proceedings  to  require  that  a  plaii  of 
reorganization  must  conform  to  the  principles  of  ^orthern  ^^^^^"^  ^«*^^«2(-^?,^: 
vanv  V.  Boyd,  228  U.  S.  482-  It  is  clear  from  the  provisions  of  H  R.  5407  that 
all  plans  of  adjustment  thereunder  will  modify  the  rights  and  interests  of  creditors, 
at  least  to  the  extent  of  postponing  the  claims  of  creditors  for  payment  of  interest 
and  pavment  of  principal  at  existing  dates  of  maturity.  It  is  not  so  clear  that  the 
riehts  and  interests  of  stockholders  will  be  modified  in  any  such  plan,  although  it 
nmy  be  that  provisions  requiring  the  accumulation  out  of  earnings  of  a  capital 
fund  and  a  smking  fund  prior  to  dividend  payments  would  be  so  construed.  1  he 
question  is  presented,  therefore,  whether  the  postponement  or  deferment  of  claims 
of  creditors  in  the  absence  of  any  modification  of  the  rights  of  stockholders  would 
not  be  violative  of  the  doctrine  of  the  Boyd  case.  This  appears  to  be  a  judicial 
question  and  on  it  we  express  no  opinion.        ,,,.,,  .  j        •„„ 

Your  attention  is  directed  also  to  the  fact  that  railroad  companies  undergoing 
reorganization  under  section  77  are  specifically  precluded  under  the  biU  from 
filing  petitions  requesting  approval  of  plans  of  adjustment,  although  companies 
in  receivership  are  not  so  precluded.  Apparently  the  thought  is  that  companies 
in  trusteeship  under  section  77  are  in  such  bad  shape  financially  that  they  should 
not  be  allowed  to  file  petitions  under  this  bill,  if  enacted.  Our  information  is  to 
the  effect  that  the  financial  condition  of  companies  now  in  receivership  is  not 
very  different  from  that  of  companies  undergoing  reorganization  under  section 
77  Moreover,  if  proceedings  for  the  reorganization  of  a  company  under  section 
77  are  dismissed  for  any  cause,  such  a  company  would  immediately  become 
eligible  to  attempt  a  reorganization  under  the  provisions  of  this  bill.  Your  at- 
tention is  directed  to  the  further  fact  that  the  bill  contains  no  specified  provi- 
sions controlling  fees  or  allowances  to  comities  or  counsel,  or  the  activities  of 
reorganization  managers.  It  would  seem  that  this  is  a  duty  which  should  be 
imposed  upon  the  court  in  connection  with  its  supervision  over  the  carrying  out 

*^^n^ou^r  report  to  the  House  committee  on  H.  R.  3704  we  also  had  this  to  say: 
Section  721  of  the  bill  provides  that  after  hearing  the  special  court  may  ap- 
prove the  plan  as  filed  or  modify  it  and  approve  the  same  as  so  ^odified  This 
section  provides  further  that  if  the  court  modifies  the  plan  substantially  and 
adversely  to  affect  the  interests  of  any  class  of  creditor.,  the  modified  plan  shall 
be  reVubmitted  to  creditors  affected  by  the  modifictaion  and  shall  not  be  finally 
approved  until  the  action  of  creditors  on  the  modified  provisions  is  reported  to 
the  court.  It  will  be  noted,  however,  that  no  provision  is  made  specifically  re- 
quiring the  filing  with  the  Commission  of  a  supplemental  application  under  sec- 
tion  20a  of  the  Interstate  Commerce  Act  to  obtain  the  authorization  of  the 
rnmmission  of  such  differing  issue  or  modification  of  securities. 

STew  of  the  provision  in  section  725  of  the  bill  that  after  approval  of  the 
Dlan  of  adjustment  by  the  court  and  the  entering  of  a  decree  by  the  court 
Ri  *  *  the  petitioner  shall  have  full  power  and  authority  to  and  shall  put 
into  effect  and  carrv  out  the  plan  and  orders  of  the  special  court  relative  thereto 
knr^ue  the  securities  provided  by  the  plan  without  ^.f  the^eference  to  or 
authority  from  the  Commission  or  any  other  authority,  State  or  Federal 
r  *  *^'  it T  not  clear  whether  or  not  it  is  thought  that  a  supplemental  ap- 
plication to  the  Commission  under  section  20a  of  the  Interstate  Commerce  Act 
to  obtain  the  Commission's  authorization  to  the  diffenng  issue  or  modific^^^^^^ 
of  securities  would  be  essential  to  validity  of  such  securities.  If  it  is  intended 
or  Sght  dlsirable  that  the  Commission's  authorization  of  the  issue  or  modi- 
fication  of  securities  different  from  those  which  the  Commission  had  approved 
prior  to  the  filing  of  the  petition  should  be  obtained,  provision  therefor  should 

h!^R.  '5407^Lp''pIars  in  this  respect  to  be  open  to  the  same  comment  and 

^^^You'^k  in  your  letter  whether  the  Interstate  Commeree  Commission  would 
rppommend  H  R  5407  for  passage.  We  prefer  to  express  our  opinion  in  another 
S  We  are  hi"  fccord  wfth  thi  objects  of  the  proposed  legislation  as  explained 
Ke  report  of  the  House  Committee  on  the  Judiciary.  If  the  bill  is  amended 
To  as  to  e^xcludi  railroads  in  receivership  and  to  make  clear  t^e -te^^^^^^^^^^ 
that  the  Commission  shall,  in  connection  with  apphcations  ^^ereafter  filed  with  it, 
pa^s  upon  the  basic  merit^  of  proposed  plans  of  adjustment,  we  believe  that  the 
bill  might  in  some  instances  serve  a  useful  purpose. 

Respectfully  submitted.  ^^^^^^  ^    Eastman,  . 

Chairman,  Legislative  Committee. 

The  Chairman.  Mr.  Brooks,  we  are  ready  to  hear  from  you  now. 
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STATEMENT  OF  EUGENE  S.  BROOKS,  A  MEMBER  OF  THE  FIRM 
OF  MARSHALL,  CAMPBELL  &  CO.,  NEW  YORK  CITY 

Mr.  BRooks.  Mr.  Chairman,  my  name  is  Eugene  S.  Brooks     I 
am  a  member  of  the  stock  exchange  firm  of  Marshall,  Campbell  & 

^^vi^^  ?,  ^"^'  *  P"H'"*'«'  «f  tl"-ee  various  railroad  statistical 
services.  I  am  appearmg  here,  su-,  as  chairman  of  the  nrotecti™ 
committee  of  the  Central  Railroad  of  New  Jersev  bondhold^e^ 

^xch^Z^/^  ""^  TT^  ^y  ^^«  *^**'  ^'^  ""ember  of  a  stock 
f^.  R  ff-  '  7*"^^  ?^'^'\'  ''^  "^^"^  *»''s  assented-and  every  bond-to 
the  Baltimore  &  Ohio  plan  and  the  Lehigh  VaUey  plan     That  b 

Emlr"'^         '  ^^  ''*^'  ^PP^ached,  and  we  have'^trred  to  cove^ 

I  am  in  opposition  to  the  Chandler  bill  as  it  affects  controUed  roads 
and   particularly   the  company  which  I  represent-or,  I  should  say 

Zi^tlA  ^^T^-     J.«*n  ^ee  m  this  bill  a  perpetuation  of  the  evils  which 

existed  under  section  77,  m  connection  with  controlled  lines 

firit  U  S?f  «^;^?««4ssion  I  have  selected  four  roads,  here.    The 

o^SiaSr  1  nq^7"'''^.''''T.?  **""  "'^''^S^'^'r''^  plan  was  presented 
^Ttmft  tCI^.    '  ^    :,    ^''®,'?^  ''ominon  stock  was  preserved,  to  the 

In  the  TnlVlT  p"""^  "''""*  n'**  "^  ■*  ^^'^'^  "^  ^^e  new  commo^  stock, 
in  the  Interstate  Commerce  Commission  p  an  of  November  1938  the 
dd^eommon  stock  was  wiped  out.     That  road  is  controlled  by  anothe? 

The  second  one  is  the  Chicago,  Indianapolis  &  Louisville.    In  the 
S«rX"'°'  '  Pl^"^  "^  \937  the  old  common  stock  received  shar^  for 

Ws  Dlan  of  TqT^k  ''?f  •  ^'^  '^'  ^"!"^*«*«  Commerce  Commis!: 
sions  plan  of  1938  the  old  common  stock  was  wiped  out. 

f^fl^f^  "'^A^^  Missouri  Pacific  Railroad  the  plan  of  1937  provided 
Sfrr«nf,  "^T  h"TT  ^t^fk^Preferred,  would%eceive  partfcipating 
Tq^s  ?Ko-  J"  *^*  Interstate  Commerce  Commission's  plan  of  Octobef 
1938,  the  old  common  stock,  preferred,  was  wiped  out. 

RaiTwaTc?  Ti,"^'*^  *''"  ^•'"?P  ^f^-  *";*he  St.  Louis-Southwestern 
ih^.t^  V?"  ^^^  management's  plan  of  December  1936,  provided 
that  the  old  common  was  to  have  a  participation  of  35  percent  in  the 
new  common.  In  the  Interstate  Commerce  Commission's  plan  the 
ChandTer^hm  ^^^«,"*  ^own  to.lO.percent.  My  contention  is  that  hi 
W  ^^'^  injurious  to  the  creditors  of  the  controlled 

"m^  R^t'.f  "'^''w^^l'^"  y?"  "pe*"  ^y  "the  controlled  lines"? 
TTo  f      ^T?r°^.«-J^.l"'   through  the  bondholders  of  the  CWcago  & 
Sn  Ilhnois  Radroad,  or  the  bondholders  of  the  Cliicago   iXn- 

road,  -kr  ''■  T^**  ™H^'  93  P«'<=«°t  controUed  by  two  parent 
roads.     They  came  along  with  a  reorganization,  where  the  things 

W\t'fiiw  of'tlrr f  S  The  equity  or  the  control  is  elh^i^S 
h^P  h«.n  T^!if  t  Interstate  Commerce  Commksion's  plan  there 
have  been,  I  believe,  four  interventions,  and  I  think  vou  will  find  that 
they  represent  creditor  interests.  ^muKyou  wm  nnd  mat 

ifo  A  ^^f  ,"^^1  "^  *he  Central  Railroad  of  New  Jersey,  which  deferred 

CentrJl  R«te'%' M    ^  f  ^  ^^^-^  ^"'^  ^his  reasok:  As  I  view  it,  the 

?eo^aniz^tin      mI  ^Z  ''T^  ''  '?''*  ^  ""^^^  "^  '^^^^y  a  financial 
reorganization.    My  understandmg  is  that  the  management  is  now 
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approaching  the  institutional  holders  and,  under  the  tentative  or 
informal  discussions,  I  understand  the  objective  is  a  75  percent  reduc- 
tion in  interest.  There  is  only  one  bond  issue  on  the  Central  of 
New  Jersey,  so  there  is  no  conflict  of  liens,  or  anv thing  of  that  sort; 
there  is  only  one  bond  issue.  If  the  Central  of  New  Jersey  had  re- 
duced its  bond  mterest  75  percent,  April  1,  1938,  they  stUl  would  have 
a  deficit  of  $70,000,000.  The  Central  of  New  Jersey  is  controlled 
by  the  Reading  Co.  It  lets  the  Reading  Co.  into  tidewater,  through 
the  highest  taxed  area  in  the  country. 

It  seems  to  me  that  any  plan  of  reorganization  there,  if  it  were 
proposed  under  the  Chandler  bill,  would  be  presented  to  a  court. 
In  this  specific  instance  I  think  it  is  a  problem  for  the  Interstate  Com-^ 
merce  Commission,  in  the  division  of  rates  and  the  various  tariffs; 
and  I  do  not  think  that  a  court  is  qualified  to  pass  on  the  division  of 
rates,  on  156  different  classifications  of  freight.  ,    ,  xt 

I  might  further  add  that  the  bond  interest  of  the  Central  of  New 
Jersey  absorbed  less  of  the  revenue  dollars  than  did  the  bond  interest 
of  the  Burlington,  the  Chesapeake  &  Ohio,  or  the  Union  Pacific — 
which  are  among  our  best  credit  roads  of  the  country. 

I  do  not  want  in  any  way  to  obstruct  any  legislation  that  is  gomg  to 
hasten  railroad  reorganizations;  but  it  appears  to  me  that  section  77, 
which  was  designed  to  hasten  railroad  reorganizations,  has  been  used 
to  perpetuate  a  controlling  interest  that  might  otherwise  have  been 

eUminated.  ,  ,  •  j 

Those  who  favor  the  Chandler  bill,  as  I  understand  it,  are  opposed 
to  the  appointment  of  a  trustee.  The  management  of  the  Central  of 
New  Jersey  is,  I  would  say,  virtually  the  same  as  the  management  of 
the  Reading.  What  is  the  position  of  the  creditor  in  that  case? 
I  do  not  think  the  road  could  compose  its  difficulty  by  seeking  shelter 
under  the  Chandler  Act;  and  I  would  cite  that  as  one  specific  instance 
in  which  I  am  particularly  interested;  but  there  are  any  number  of 
roads  in  the  country  that  are  in  the  same  situation:  the  Louisville  & 
Nashville,  with  the  control  by  the  Coast  Lme.  The  Ijouisville  & 
Nashville  has  a  large  bond  issue  coining  due  in  1940.  I  see  no  reason 
why  they  could  not  apply  to  the  court  for  an  extension  of  that  bond 
issue  when  it  matures.  .     ^r 

Mr.  Chairman,  I  remember  very  definitely  that  m  May  1932  the 
representatives  of  the  St.  Louis-Southwestern  Railroad  came  to  our 
office  and  asked  that  we  extend  the  maturity  that  came  due  in  June 
1932.  The  proposition  was  made  to  us,  in  all  good  faith,  that  if  we 
did  not  do  it,  we  would  precipitate  a  receivership,  with  all  the  at- 
tendant evils  and  expense,  and  so  forth.  That  was  in  the  middle  part 
of  May  1932,  when  traffic  and  earnings  were  going  down  hke  a  shot. 
The  holders  agreed  to  that  extension,  and  accepted  $500  principal 
payment  in  cash  and  extended  the  other  $500,  par  amount,  of  their 
$1,000  bond,  until  1990.  That  was  with  the  understanding  that  the 
Southern  Pacific,  which  controlled  the  Cotton  Belt,  would  guarantee 
an  R.  F.  C.  loan  of  some  $17,000,000.  That  was  before  the  Bank- 
ruptcy Act  of  1933.  After  that  extension  went  through,  in  1935, 
when  traffic  and  earnings  were  on  the  ascendancy  and  when  the  Cotton 
Belt  was  earning  almost  90  percent  of  its  interest  charges,  it  apphed 
for  the  protection  of  the  courts,  claiming  that  it  could  not  meet  an 
R.  F.  C.  loan  which  the  Southern  Pacific  had  gotten  from  the  R.  F.  C. 
So  the  Southern  Pacific  is  m  a  better  position  that  the  bondholder  who 
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played  along  with  the  road  and  took  the  extension      That  is  an  ex 
feSatTon  ^^^^^^^^^  ^'V  '''-''  ^'^J^rPOse,  and  I  am  fLrfuTthat 

Sacter  "^'^'"^  additional  performances  of  that 

spe^ific^™se''     T?wT.t  ^^'  '^  emergencylegislation  passed  for  a 
specinc  purpose.     Ihat  is  the  reason  why  I  said  that  to  meet  an  im 

mediate  emergency  situation  which  we  all  know  does  e4t  ^Tref e^^^^^^ 
to  one  or  two  railroads,  I  have  no  objection  to  passing  it-to  meeS 

f^  J^,^f ®  Possibihty  of  the  things  that  might  happen  with  reference 
to  a  lot  of  other  railroads  situated  differently  from  the  Balthm^^^^^ 
Ohio,  is  qmte  another  matter;  and  I  certainly  would  not LvoTiTa^^^^^^^^ 
particular  tune,  because  I  think  we  have  not  given  it  suSt  conside^ 
ation  as  to  what  might  occur  in  these  other  instancesTits^^^^^ 

efforts  they  have  made  to  put  through  this  plan;  because  I  K^^ 
aU  their  bondholders  and  aU  their  creditors  are  in  favor  of  i^Tbev 
c^'editS^soT^  the  creditors.     The  plan  was  proposed  to'th^ 

Se  Cha^^^^  *^T  ^'^  ^^y  ^^^^^i«^  <>^  alteration. 

hi,t  t  it  ^^f^       ;i.  .  .u^'T^  l'''\  ^^^^  "^<^i'e  about  it  than  I  do- 

;^  ^r  ^■f'^°¥i  Senator,  I  am  going  back  to  WaU  Street  and  I  deal 
"Ttcti'riu  il?."'^  ''''^'  -''*  ^  ~  that'qulL'^^ 

STATEMENT  OF  J.  D.  SHATFORD,  CHAIRMAN,  RAILROAD  OWNERS 

ASSOCIATION,  WASHINGTON,  D.  C. 

f„.^fi,^''^r'*?°i-^'"-  9?""n?n-  except  to  say  that  in  ^-iew  of  the 
IpDroted  S'ir^f '^  Committee  of  the  House  of  Representatives 
approved  75  percent  as  the  necessary  percentage  of  conspnt<!  tn  niot» 
a  proposed  plan  effective  and  that  the  Houle  of  ReSentadt^ 
wTspJak  in  iS'nT?.*^;?!^  66^  percent  should  beXTa^^ 
^at™Mn To  w  ^^^  ^'"  ^'  '*  °<>^  ^t^nds.     I  wish  to  offer  my 

statement  m  the  House  as  our  statement  before  this  committee 
(The  statement  referred  to  follows-)  ^-umimiiee. 

Act  of  Coneress  of  Muroh  K   laoK^xS  tbe  Uistnet  of  Columbia  under  an 

of  the  entS?1Sue  of  mrSoad  stocks  rnd1,S°«^th?'  ^  '^iUions,  or  one-tenth 
approve  of  your  bill,  with  certafn  modircat.'Tstlug^^^^^^^  '  "■"  "^^^  *<> 

su4^;LTTeth\^'HMeTdVc^dTrwVtU^^^^^  «"' 

One  very  large  railroad  has  many  Saltans  oTbondsissSedfn  fn7o/Z„r  *^'""P'^- 
and  they  are  distributed  all  over  the  worid  Tf  w^.Vi!?k"  •  '°™1?^''V''™"<='^' 
that  railroad  to  reppivo  «  ^nffl^tLi      worw.     it  would  be  impossible  ahnost  for 

o.nW5  pere^e^rTCf^rwr^^rg^-inl  tZTtS^^^^^^^^^ 
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A  Power  Co  a  uSity  company,  whereby  two-thirds  are  only  necessary  to  change 
The  iiTdenVur^lnthe^same  manner  and  form  as  you  propose  to  do  w.th  the  raU- 

Ssarv  rmake%S^eC"n>ent  wftrfhe  security  holders  It  prorK>-d  t^'s 
Sun  We  will  assume  that  5  vears  was  all  that  was  necessary  for  it  to  get  through 
f^diffic'J^Uils"  TtheVmade-this  agreement.     Coupo,>s  were  cut  from  the  bo^^ 

l^'t^fa^^^'ntr^rml  r.\S^'n  ^^^^^^^^^^ 

I^^JTnl^^Iil^eTestoi  5  percent  or  4  percent  or  whatever  may  be  agreed  upon. 
^Tih^  ^H^^il  of  course  is  Riven  to  r^ire  these  bonds  at  any  time.  And  also, 
^'oH^Xrrs^gr^^^^^^^^^  2  percent.  ^  Th^t  -^^^^^^^^^^         ^^ 

indeed  for  the  carrying  out  of  the  subject  f  f t^^r.  But  the  t^o  thirds,  l  tmuK, 
is  essential,  Mr.  Chairman,  and  members  of  the  committee. 

Ifr*  ^rcLTKBH.  ?ou"arrnterested  in  this  pHmarUv- then  because  it  reduces 
the  number  of  those  consenting  from  7o  percent  to  bb^f 
Mr.  Shatford.  That  is  true. 

^l-  sIatkobp"-  iI  woufd  b^leTaTfficult  to  get  75  percent  in  a  company  like 
the  one  f  X To  lL;m?se  of  their  Lcurities  being  held  ^^rld-wide.  It  would  be 
wrvverv  difficult,  while  two-thirds  would  be  readily  obtained. 

The  Chairman  In  that  connection,  the  chairman  of  the  Judiciary  Committ^ 
handed  me  aTetter  which  I  have  either  in  my  own  office  or  here  somewhere,  from 
jS^  Jonis  Chai^an  of  the  Reconstruction  Finance  Corporation  I  want  to 
pTthat  tetter  fnThe  record.     He  rather  corroborates  your  view  that  the  per- 

"^"j^'sHAt^Kl'^Tavt'taTheVStlO  days.  I  have  been  over  in  New  York 
mating  with  my  committee,  in  a  discussion  of  the  procedure  we  should  take  in 
S^se  matteS.  I  have  discussed  it  with  at  least  a  dozen  men  of  finance  and  they 
tove  aU  ap-eed  that  two-thirds  should  be  the  maximum  that^hould  be  required. 
The  CbTirman.  I  want  to  place.in  the  record  a  letter  °'MrJ«^«|H  Jones 
Chairman  of  the  Reconstruction  Finance  Corporation  to  Chairman  bumners,  m 

"^"u  is  pSiMe  that  I  will  not  be  in  the  city  when  hearings  are  held  on  H.  R.  3704 
"Shou^d\  ou  orTour  committee  care  to  have  my  views  on  it,  I  am  pteased  to  say 
that  I  thhik  the  bill  will  be  helpful  to  some  roads  which  are  having  difficulty  earn- 

'"^■It'^mfto  m/?hat  where  as  many  as  two-thirds  of  all  security  holders  and  a 
maiori^of  every  class  agree  upon  a  modification  and  rearrangement  of  the  capital 
SHctore  of  a  raUroad,  thWre  should  be  a  legal  way  of  making  it  flective 

"ThHiSy  objection  I  see  to  the  Chandler  bill  is  that  it  provides  for  substantially 
larger  percentages  than  these. 

"Very  sincerely  yours,  ..(Signed)     Jesse  H.  Jones,  Chairman. 

"Dated:  February  24,  1939."  .      ,  j  u    *i,» 

Mr  Shatford  In  support  of  our  testimony  that  two-thirds  should  be  the 
maximum  wrcentase  necessary  for  permissive  reorganizations  and  m  view  of  the 
«wr"eZ?fThe  iSders  of  Nickel  Plate  6  percent  bonds  S.years  ago,  and  also 
rp^ntJy  when  those  who  refused  to  deposit  their  bonds  received  from  90  to  104 
fortheL  wrquotf  from  a  cireular  letter  of  a  so-called  advisory  service  pub- 
iShed  "'Boston  u^der  date  February  6,  1939,  in  which  they  speak  of  the  Balti- 

■"^J^*  a^^'Jiot  rStSi  tU'c'^tificate  of  deposit,  but  strictly  «ie  unde 
D08it«d  bonds.  This  is  a  situation  quite  similar  to  the  Nickel  Plate  »  Perceni 
K  of  October  1.  1938,  where  in  June  1938  we  ^^T^'^f^JZt^^  that 
thereafter  advised  not  to  exchange  for  the  new  3-year  notes  The  result  was  that 
clients  who  purchased  between  47  and  50  in  June,  sold  out  in  October  at  au  or 
better  " 

^^i^^c^r^^vurc^^oi  Baltimore  ^  Ohio  Rai^oad  se^^^^^^ 
cent  notes  of  August  1,  1939,  not  for  deposit  in  favor  of  the  maturity  extension. 
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and  interest  modification  plan,  but  for  holding  6  to  9  months  in  the  expectation  of 
Th?L«niL  f'^  -i^T-^fl  P"^^5  substantially  above  existing  market  levels. 
The  secured  notes  wUl  be  influenced  during  the  next  6  months  by  the  same  threats 
of  receivership  as  prevailed  in  the  Nickel  Plate  situation.  It  is  our  belief  ^S 
the  case  of  Nickel  Plate,  that  receivership  will  be  avoided  "  ' 

r^ill^^^^  ^  ^^""^^  P u^'r^'hl^  f  75  percent  would  be  necessary  it  can  been  seen  that 
with  the  growing  belief  that  undeposited  bonds  would  be  redeemed,  it  would 
have  the  effect  of  preventing  a  sufficient  number  of  bonds  deposited  to  carry  out 

hn?HPn^f'''TKP^TVK^?''-^  ""u  '^'^^^''^^^  ^oping  for  a  nuisance  value  for  their 
noiaings.     Ihat,  1  think,  is  all. 

The  Chairman.  Thank  you,  Mr.  Shatford. 

i..^r.T'  r  ^ave  representatives  from  the  Treasury  Department  who  want  to  be 
heard.     We  would  like  to  hear  from  them  next 

Mr.  Shatford  I  just  want  to  say,  the  Baltimore  &  Ohio  has  been  cited  here 
as  a  case  where  it  was  a  very  easy  matter  to  get  85  percent.  Mr.  Willard  is  a 
very  popular  executive.  It  was  through  the  force  of  his  own  personality  and 
popularity  that  he  received  such  support  from  the  bondholders  of  his  company. 


[Original  letter  and  enclosures] 

SaBIN    &    PuNER 
ATTORNEYS 

292  Madison  Avenue 

Re:  Henry  Abrams  v.  The  Lehigh  Valley  Railroad  Co. 
Sen.  Burton  K.  Wheeler, 

The  Senate,  Washington,  D.  C. 

An?^^IL  Senator  Wheeler:  In  view  of  your  position  with  respect  to  the  Chandler 
Act  recently  announced  in  the  newspapers  to  the  effect  that  you  were  in  favor  of 
Its  passage  but  felt  that  its  operation  should  be  limited  in  time  so  as  to  applv  to 
the  two  railroads  mostly  in  need  of  such  legislation,  the  Lehigh  Valley  Railroad 
Co.  and  the  Baltimore  &  Ohio  Railroad,  I  am  enclosing  herewith  a  duplicate 
original  of  a  petition  which  we  have  this  day  forwarded  to  the  Interstate  Commerce 
Commission  and  the  Securities  and  Exchange  Commission  for  appropriateTJon 
nn^lf/ph'^^Hr'l-n^*  *]"''  P^*^*^^"  ^^  incorporated  in  the  record  of  the  hearings 
cont  JneS^du^^^^^  ''''"  opposition  to  the  said  bill  because  of  the  facts  therefn 

Respectfully  yours, 

Samuel  Paul  Puner, 

Interstate  Commerce  Commission.     In  the  matter  of  the  complaint  of  Henru 

Abrams  v.  Lehigh  Valley  Railroad  Co. 

To  the  honorable  Members  of  the  Interstate  Commerce  Commission- 

alJg'Ts''^"*'''"  °'  ^^"""^  '^'"'*'"''  --^^Pectfully  shows  to  this  Commiseion'and 

a^"d' l*irY*o°r^'^"cl*nT'*U^  ^^  f  l^^^^^^^^^^ 

Pennsylvania,  the  principal  sum  of  $1,000.00  on  the  S  day  of  AprU  1939 
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5.  On  or  about  the  19th  day  of  February,  1889,  defendant  Lehigh  Valley  Rad- 
road  Company,  by  it«  officers,  duly  authorized  by  its  board  of  directors,  under  ite 
corporate  seal,  and  for  a  viiluable  consideration,  duly  endorsed  and  executed 
UDon  said  bonds,  the  following  agreement  of  guaranty,  viz:  u      k„ 

^'Tor  a  valuable  consideration,  The  Lehigh  VaUey  Rai  road  Company  hereby 
guarantees  to  the  holders  of  the  within  bonds,  the  punctual  payment  of  the  princi- 
pal and  interest  thereon  when  and  as  the  same  becomes  due  and  Paya^e. 

"In  witness  whereof  the  said  company  has  caused  to  be  hereunto  affixed  its  cor- 
pocrate  seal,  duly  attested  at  PhUadelphia  this  nineteenth  day  of  February, 

A.  D.  1889.  "(signed)     John  B.  Garrett, 

*' Third  Vice  President. 


"Attested 


"(Signed)     Jno.  R.  Fanshawe,  Secretary. 


6.  That  thereafter  the  Pennsylvania  and  New  York  Canal  and  Railroad  Com- 
pany, for  a  valuable  consideration  and  for  value  received,  issued  and  delivered  the 
said  bonds  to  the  purchasers  thereof.  . ,  ,       ■,    i.        u  i^  ;^  +>,^ 

7  That  for  a  period  of  some  fifty  years  the  said  bonds  have  been  sold  m  the 
open  market  and  have  been  legal  investments  in  the  State  of  Pennsylvania  and  in 
other  states  and  have  generaUy  been  considered  high  grade  investments. 

8.  That  the  said  bonds  have  enjoyed  so  high  a  reputation  principal] v  because 
of  the  said  unconditional  guaranty  of  the  Lehigh  \  alley  Railroad  Company 

hereinbefore  set  forth.  ,  .     ,,  i    a  c   ^  ^f  +u«  c^iA 

9    Heretofore  vour  petitioner  purchased  in  the  open  market  five  of  the  said 

bonds  of  the  Pennsvlvania  and  New  York  Canal  and  Railroad  Company. 

10.     Your   petitioner   purchased   these    five    said    bonds   as    an    investment 

reiving  upon  and  induced  by  the  said  guaranty  of  the  Lehigh  \  alley  Railroad 

Company  endorsed  thereon  as  aforesaid.  «„„  ,^    t   i.-  u  ir  n      T>„;i^^«ri 

11  That  on  or  about  the  25th  day  of  August  1938  the  Lehigh  Valley  Railroad 
Company  submitted  to  the  holders  of  its  securities  a  plan  for  the  extension  ot 
interest  and  principal  maturities  of  certain  of  its  outstanding  obligations. 

12  That  prior  to  the  submission  of  said  Plan  the  said  Plan  was  submitted  to 
the  Interstate  Commerce  Commission  and  the  said  Commission  relying  upon  the 
statements  in  said  Plan  gave  its  necessary  consent  to  the  submission  of  the  said 
Plan  to  the  said  security  holders.  ,      ^,  j.i.        -j 

13  That  among  the  principal  maturities  afifected  by  the  Plan  were  the  said 
bonds  of  the  Pennsylvania  and  New  York  Canal  and  Railroad  Company  due  Apnl 
let,  1939  offered  to  the  public,  guaranteed  by  the  said  Lehigh  Valley  Railroad 
Company,  and  five  of  which  were  purchased  by  your  petitioner,  all  as  heremabove 

^\4''"By  the  terms  of  the  said  Plan,  the  Lehigh  Valley  Railroad  Company 
requited  the  owners  of  the  said  bonds  to  voluntarily  agree  to  the  extension  of 
the  prScipal  maturities  until  the  1st  day  of  April  1949,  without  impairment  of 
iSn  and  without  impairment  of  the  Lehigh  Valley  Railroad  Company's  said 

^15^That  tlS^said  Plan  contained,  among  others,  the  following  statements  with 
respect  to  the  guaranty  of  the  bonds  in  question:  ^  r,     a     *\.^  Poii 

(&)  Page  5:^'(a)  The  maturity  of  the  principal  of  the  Canal  Bonds,  the  Rail 
Way  B^ds,  and  the  Terminal  Bonds  becoming  subject  to  the  Plan  shall  be 
extended,  without  impairment  of  lien  and  without  impairment  of  the  Company  s 
guaranty  thereof,  for  a  period  of  ten  years;  that  is,  the  Canal  Bonds  to  April  1, 
1949,  the  RaU  Way  Bonds  to  July  1,  1950,  and  the  Termmal  Bonds  to  October  1, 

(b)  Page  5:  "(b)  The  extended  bonds  will  contmue  to  bear  interest  during 
the  period  of  extension  at  the  rates  now  borne  by  them  respectively,  payable 
semiannually,  and  the  Company's  present  guaranty  of  interest  will  be  extended 
to  such  interest  during  the  period  of  the  extension.'  ^      ,    ^  ^     ,       •     •  „i 

(c)  Page  9:  "Leased  Lines  Debt  (First  Mortgage  Bonds  Guaranteed,  pnncipal 
and  mterest,  by  L.  V.  R.  R.  Co.) :  Penna.^  &  N.  Y.  Canal  &  R.  R.  Co.  Consolidated 
(now  First)  Mortgage  Bonds     *     *     *•"  _  ^  .      .    t.  •     •     i    ^^a 

(d)  Page    11:  ''Leased    Lines'    Mortgage    Debt— Guaranteed    Principal   and 

Interest  By  Lehigh  Valley  Railroad  Company—    .,       ,   ^  ^        ., ,   ., 

"Pennsylvania  and  New  York  Canal  and  Railroad  Company  Consolidated 

Mortgage  Bonds,  due  April  1,  1939  ($8,500,000,  principal  amount,  outstandmg 

in  hands  of  public) :  ^  ,       .        j  xt       v    i, 

"Secured  by  a  first  lien  on  the  entire  railroad  of  Pennsylvania  and  New  Y  oris 

Canal  and  Raikoad  Company  extending  from  Wilkes-Barre,  Pennsylvania,  to 
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the  boundary  line  between  the  States  of  Pennsylvania  and  New  York    96  58 
miles;  and  branches,  26.68  miles.  *        ^'^ 

«Ji*  Upon  information  and  belief  the  said  statements  made  in  the  said  Plan 
Ipprov^"^  "'"'*"'  "^^^^  *^  ^^^  Interstate  Commerce  Commisdon  for  fte 

17.  Upon  infornaation  and  belief  the  said  Plan  was  approved  by  the  Interstate 
terLSrcird%Te°atit^*  *••«  "*••  '''■  °'  ^-•"^  im  a^  thf^L^ 

18.  Upon  information  and  belief  the  approval  of  the  Interstate  Commerce 

conTaTnedTn  T.  Sh"p,1  ^'  ^'"T"'^  "S^V^  '^""^^'^^  ^^at  ^he  sVaWntI 
wi+  5  *^u  ^^^4  Plan  were  true  and  that  no  fraud  would  thereby  be  oer- 
petrated  upon  the  said  security  holders  affected.  "uereuy  oe  per 

nf  ;?'o  P  **  consents  to  that  portion  of  the  Plan  which  extended  the  maturities 
of  the  Pennsylvania  and  New  York  Canal  and  Railroad  Company  bondTas  afor^ 
?Si^f'''^^K  ^^^5"^^^  ^''^^  almost  90%  of  the  bondholders,  all  Sf  Aom  r^l?d  upon 

vJii!;,,'?*M  your  petitioner's  consent  to  the  Plan  was  solicited  bv  the  Lehigh 
Sd^'^re'h&rt.'"'  ^''"  '"^  consideration  your  petitioner  failedafd 
T.  JA-  ^^**  ^°  *^^xl^*  i^y  ?^  ^P^^l  1939,  the  maturity  date  of  the  said  bonds  vour 

rnvmenra^tr'^^^^^^^  ^^i'  ^^'"t^  ^^  ^'"^  ^^  ^^^^^^^^^  *«  ^e  presented  for 
payment  at  the  offices  of  the  Pennsylvania  and  New  York  Canal  and  Railroad 

^^'"r^l^i^'^^Z^^  the  terms  of  said  bonds  the  said  principal  sum  I  payable 
22.  That  on  the  said  date  at  the  said  offices  pavment  was  refused  by  the  said 
^^?i^«y^^a?\\and  New  York  Canal  and  Railroad  Companv.  ^  ^ 

<)n  the  s^d  hnnH«  «^'!f^  """Y  Railroad  Company,  whose  guaranty  was  endorsed 
nRv +L  CO  -i^  ^   ^^  aforesaid,  on  the  said  maturity  date  also  failed  and  refused  to 

LVenXfeHJe"^^^^         P"""^"*  ''  *'^  *^^"^^  ''  ^^^  -^^  ^-^  -^  '^^  g-- 

24.  That  upon  the  aforesaid  refusals  of  payment  your  petitioner  commenced 

actions  m  the  Municipal  Court  of  the  City  of  New  York  agaS  the  LehTh  vrulv 

mrr«n w  ^Th^?^  ''^^/?f  *^  '^'^^^^  *^^  «""^  ^^  ^^'^OO  on  each  of  the  said  bonds 
pursuant  to  the  terms  of  the  guaranty  endorsed  thereon.     A  copy  of  the  summons 

Exhibit' A      '^^P^^^^*  ^"  «^^d  ^^t^<^^«  i«  lie^^to  annexed  and  made  pit  hereof  21 

^Ja'J^^^  thereafter  the  attorneys  for  the  Lehigh  Valley  Railroad  Companv 
Relayed  the  services  of  an  answer  on  the  merits  of  thi  litigation  by  dilatorv  ^t^ns 
denleT'''  ^''''"  Petitioner's  complaints,  all  of  which  motions  4resXequeJ^^^^^ 

26.  That  on  or  about  the  2nd  day  of  May  1939,  the  Lehigh  Vallev  Railroad 
Company  answered  the  said  complaints  under  oath  A  copy  of  the  slid  answer 
Identical  m  each  of  the  actions  is  annexed  hereto  and  made  pa?t  hereof  as  Exhibit  b! 
^ontUs'^stenV^^^^^^  "'  "^"'^  '""^  "PP^^^^  ^^^^^  ^^  examination  thereof, 

riJ^'  ^^"^  petitioner  has  been  informed  and  verilv  believes  that  each  of  the  said 
defenses  are  sham,  frivolous,  insufficient  in  law/and  interposed  sole?v  for  the 
purpose  of  delaying  the  determination  of  your  petitioner's  Sons.  ' 

z\)    une  of  the  defenses  set  forth  in  said  complaint,  to  wit.  "Fifth  "  alleees  in 
Lehth"v«lf'  T'?  ^»"y  ^PP^^^«  f^om  Exhibit  B  hereto  Innexed,  that  th^^^^^^^ 
holders  lfl7.5:f^'y^^  Company  offered  the  Plan  hereinbefore  described  to  the 
of  securi^v  ho^^  "P^",*l^  ^«^«^^*  *«  «^id  Plan  of  a  sufficient  number 

of  88  W  L,.il^        f  ^f'^.u^^  to  become  operative;  that  the  registered  owners 

iwl  th^fh^JTvl'^i^^  *^^  '^i^/1?"'  *^^*  ^^^d  P^^^  h^«  been  declared  oper" 
tive,  that  by  said  Plan  it  is  provided  that  said  Lehigh  Valley  Railroad  Company 

tTs^aid'pC^^nt?«  SVr^*  *^  the  holders  of  securLes  who'  have  no?  conXteS 
te  the  Plin  hv  .^nL  ^\l  payment  be  made  on  bonds  which  have  been  subjected 
LeW^h  VaSevVXn«''H  r^"^^'  *^^*.  ^"^,  '"^^  payment  may  result  in  compeUing 
30^  OnP  nf^  f^t  H  f ^  Company  to  invoke  the  provisions  of  the  Bankruptev  Law 
"SevPnfh  "  iiw!/-^^^"'?/^*  ^'''*^  "'  ^^'^  complaint,  to  wit,  that  designated 
nexL  ihkf  «^/f  i^  S^^.'^,^''^1^  ^.1  '^o/e^ully  appears  in  Exhibit  B  hereto  an- 
nexed,  that  said  Lehigh  Valley  Railroad  Companv  theretofore  notified  petitioner 

8?lvaSrinH'  Nf^'Vi  '^^^  ^^"^5  ^^^^^^«*  *^«  P^i^^iP^J  debter  Tw^t,  Penn' 
sylvania  and  New  York  Canal  and  Railroad  Company,  and  notified  petitioner 
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K  On  or  about  the  19th  day  of  February,  1889,  defendant  Lehigh  Valley  RaU- 
rofd  Company  by  itVoffic^^^^^^  authorized  by  its  board  of  directors,  under  ite 
^poratTS;  and  for  a  yiUuable  consideration  duly  endorsed  and  executed 
upon  said  bonds,  the  following  agreement  <>J  guaranty,  viz:  p.^_-j.„  hereby 

"For  a  valuable  consideration,  The  Lehigh  VaUey  Railroad  ^^^^Pf  ^  ^®^^^f 
guarant^s  to  the  holders  of  the  within  bonds,  the  punctual  Payment  o^  the  princi- 
^1  and  interest  thereon  when  and  as  the  same  becomes  due  and  paya^^^^^ 

"In  witness  whereof  the  said  company  has  caused  to  be  ^^^reunto  amxe_d  its  cor 
pocrate  seal,  duly  attested  at  Philadelphia  this  nineteenth  day  of  February, 

A.  D.  1889.  "(signed)     John  B.  Garrett, 

''Third  Vice  President. 


"Attested 


"(Signed)     Jno.  R.  Fanshawe,  Secretary. 


6.  That  thereafter  the  Pennsylvania  and  New  York  paiml  and  Railroad  C^^^^ 
pany  for  a  valuable  consideration  and  for  value  received,  issued  and  delivered  the 

"^T^fet  f'^r'aVeriodT^^  vears  the  said  bonds  have  been  sold  in  the 

opin  market  andCve  been  legal  inv^estments  in  the  State  of  Pennsylvania  and  in 
other  states  and  have  generaUy  been  considered  high  8^%^^  investmen^^^^^ 
8.  That  the  said  bonds  have  enjoyed  so  high  a  reputation  prin^^^^^ 
of  the  said  unconditional  guaranty  of  the  Lehigh  \  alley  Railroad  Company 

"^T^H^LTofrr^'Ifr  petitioner  purchased  in  the  open  market  five  of  the  said 
bonds  of  the  Pennsylvania  and  New  York  Canal  and  Railroad  Company. 

10      Your   petHioner   purchased   these    five    said    bonds    as    an    investment 
reMng  u^n  and  Muced  by  the  said  guaranty  of  the  Lehigh  \  alley  Railroad 

Company  endorsed  thereon  as  aforesaid.  ,  ,^oo  *u    t  «i.;„k  VoUov  RRilrnAd 

IL  That  on  or  about  the  25th  day  of  August  1938  the  Lehigh  \a^^^^^^^^ 
Company  submitted  to  the  holders  of  its  securities  a  plan  for  the  extension  oi 
iXestlnd  principal  maturities  of  certain  of  its  outstanding  obligations, 
mterest^ana  pnnc  pa  .^^  ^^  ^^-^  p^^^  t^,       id  Plan  was  submitted  to 

the  Interstate  Commerce  Commission  and  the  said  Commission  re  ying  upon  the 
statemeTts  in  said  Plan  gave  its  necessary  consent  to  the  submission  of  the  said 

^13  *That  lm1>rg"the%r^^^^^^^^^^  maturities  affected  by  the  Plan  were  the  said 
bonds  If\t  P^nnfylvlnfa  and^New  York  Canal  and  ^aUroad  Compa^^^^  due  Aprd 
iBf  IQ-^q  offered  to  the  public,  guaranteed  by  the  said  Lehigh  \  alley  Kaiiroaa 
Com^ny,  Svf^^^^^        we^  purchased  by  your  petitioner,  all  as  hereinabove 

^W'^'by  the  terms  of  the  said  Plan,  the  Lehigh  Valley  Railroad  Company 
reauested  the  owners  of  the  said  bonds  to  voluntarily  agree  to  the  extension  of 
IhS  priScipa^^  until  the  1st  day  of  April  '^t^^]^rc^Z'?tsM 

lien  and  without  hnpairment  of  the  Lehigh  Valley  Railroad  Company  s  said 

^IS^TL^t'thTsaid  Plan  contained,  among  others,  the  following  statements  with 

""(^'Vage'^-  'Z'^TL'LZ^^^tf  ^he^HncTpal  of  the  Canal  Bonds,  the  RaH 
wiy  a    andVe  Terminal  Bonds  becoming  subject  to  the  Plan  shaU^ 
extended,  without  impairment  of  lien  and  without  impairment  ^^  t^,«^  ^^ ^p^^^^^^^ 
ffnarantv  thereof,  for  a  period  of  ten  years;  that  is,  the  Canal  Bonds  to  Apru  i, 
mS^he  R^U  Way  Bonds  to  July  1,  1950,  and  the  Terminal  Bonds  to  October  1. 

^^rbrPaKe  5-  "(b)  The  extended  bonds  will  continue  to  bear  interest  during 
the^^rio§  of  extension  at  the  rates  now  borne  by  them  respectively,  pa^^^^^^^^ 
semiannually,  and  the  Company's  present  guaranty  of  interest  will  be  extended 
♦n  Riich  interest  durinff  the  period  of  the  extension.  •     •  „i 

(cTPage  r  "Leased  Linls  Debt  (First  Mortgage  BondsGuaranteed,  Principal 
and  intent,  by  L  V.  R.  R.  Co.) :  Penna.  &  N.  Y.  Canal  A  R.  R.  Co.  Consolidated 

^"  (d)  ^P^g^    nf 'tfase^  W    Mortgage    Debt-Guaranteed    Principal   and 

Mortgage  Bonds,  due  April  1,  1939  ($8,500,000,  principal  amount,  outstanding 

''""WedTv^a'A^t  lien  on  the  entire  railroad  of  Pennsylvania  and  New  York 
CaiS^d  Rkih-oad  Company  extending  from  WUkes-Barre,  Pennsylvania,  to 


mL'rdtr'ani^^^^^^^^^  ^''"^  ^^  Pennsylvania  and  New  York,  96.56 

ir.rS?''^  ^  completed  event  of  default,  the  holders  of  20%  in  amount  of  outstand- 
nrnn.r?jl'  ^^^^^^^P^^  *^«  ^^^^tee  to  enter  into  possession  and  seU  the  mortgaged 
properties.  Entry  upon  or  sale  of  the  mortgaged  properties  automaticaUy 
prematures  the  principal  of  the  bonds."  autumancauy 

wi5'  cVE^^  J'^i^^"^^*'^'^  ^'l^  ^^^^^^  *^^  ®*'d  statements  made  in  the  said  Plan 
Wovi  ""  Interstate  Commerce  Commission  for  ite 

Cnr3;r.H.52V''^^''"?*-''^''  ^""^  ^^^1^^  5^®  ^^^^  ^^^^^  "^^  approvcd  by  the  Interstate 
PU^f^K  ^^"5^f  ^^^i^  o'l  or  about  the  14th  day  of  5larch  1939,  and  the  slid 
rlan  has  been  declared  operative. 

PommKSnn  !^!f  ""^^'J^  ^"""^  ?^"^^  .^^®  approval  of  the  Interstate  Commerce 
^nn^ifnfn  f.  Tif  ^""^'^^^  ^'  aforesaid  upon  the  condition  that  the  statements 
^.^^Tf  '"^  *^u  «^»^,Pla"  !^'e^?  tr^e  and  that  no  fraud  would  thereby  be  per- 
petrated upon  the  said  security  holders  affected  ^ 

nf  \L  ?^**  consents  to  that  portion  of  the  Plan  which  extended  the  maturities 
of  the  Pennsylvania  and  Isew  York  Canal  and  Railroad  Company  bonds  as  afor^ 
the  Wh  ""^^T^"^  ^'^^  ^^'.^?£*  ^^/^  ^^  *^^^  bondholders,  all  of  /horn  relied  upon 
contlLid  TnihrsaM^rn.  *''  ^*'*""^"*^  "^^^  ^"^^^  ^^*^  ^  ^^^^^^^  ^^ 
vJ?!!:,.'^*!  your  petitioner's  consent  to  the  Plan  was  solicited  by  the  Lehigh 
T^flise'k^'^re^^^^^^  "'*''  ^"'  consideration  your  petitioner  failed  aSd 

21    That  on  the  1st  day  of  April  1939,  the  maturity  date  of  the  said  bonds,  your 

plvmenfaf  Z^  ffi  '  ^1  .^>?°4'  ^^'"^^  ^^  ^'"^  ^'  ^^^'^'^^^  *«  be  presented  foJ 
payment  at  the  offices  of  the  Pennsylvania  and  New  York  Canal  and  Railroad 

2^^  TH^J/^Tk^^''  the  terms  of  said  bonds  the  said  principal  sum  is  payable 
Poll"   ^r**.^'^  the  said  date  at  the  said  offices  payment  was  refused  by  the  said 
^9Q  '^r^'fu^'V'^  ^.^?'  ^^'^  ^^"^1  and  Railroad  Company.  ^ 

on  thV  ihdhr!L.f'^}  ^^^"-7  Railroad  Company,  whose  guaranty  was  endorsed 
nav  f  hftl  H    ^   ^   foresaid,  on  the  said  maturity  date  also  failed  and  refused  to 

antVeXsed'tS^         ^''''''^^*  *^  '^"  *"''^'  ^^  *^"  ^^^^  ^^'^^^  ^^^  *^«  S^^^- 

24.  That  upon  the  aforesaid  refusals  of  payment  your  petitioner  commenced 

RalSVn'  Municipal  Court  of  the  City  of  New  York  against  the  LehTh  Vrul? 

D,fr«n«nf  ^n  Z?^  ^^^K'^IS  *°  ^^^^T  *^^.""'^  «^  ^^'^OO  on  each  of  the  slid  bonds 
?nH  ,  o  -fi  5  *^  terms  of  the  guaranty  endorsed  thereon.  A  copy  of  the  summons 
Exhibit  a!  ''^'^P^^^^*  ^"  '^'^  ^^**o^«  i«  hereto  annexed  and  made  part  hereof  21 
^JLJ^^l  thereafter  the  attorneys  for  the  Lehigh  Valley  Raih-oad  Company 
to  Skr^i^^T'"^'^^?-^.-  ^"^  ^^^"^^^  ^?  *h^  ^^"*«  of  the  litigation  by  dilatorv  motions 
denied  "''  Petitioner's  complaints,  all  of  which  motions  were  subsequently 

26.  That  on  or  about  the  2nd  day  of  May  1939,  the  Lehigh  Valley  Railroad 

idrt^'in^Th^ll.*^"  f  ^^  complaints  under  oath.'    A  copy^of  the  slid  answer 

97    TK  f  ?K  ^  of.the  actions  is  annexed  hereto  and  made  part  hereof  as  Exhibit  B. 

contain^seven^^^^^^^  ^'  "^^'^  ^""^  ^^P"^^^  ^^^"^  ^"  examination  thereof, 

28.  Your  petitioner  has  been  informed  and  verily  believes  that  each  of  the  said 

nf/Zr.f'S  f^^""'  Ir^H"''  i5^«"ffieient  in  law/and  interposed  solely  for  the 
purpose  of  delaying  the  determination  of  your  petitioner's  actions. 
«mK.;o  ®  defenses  set  forth  in  said  complaint,  to  wit,  "Fifth,"  alleges  in 

Tphlih  v'lf  T"?  f"">' appears  from  Exhibit  B  hereto  annexed,  that  thf  sa  d 
holHpr«  Tf^H^^  ^^' •'.-^'^  Company  offered  the  Plan  hereinbefore  described  to  the 
of  flPnnrf/v  hnM^^^^r'™'''^  upon  the  consent  to  said  Plan  of  a  sufficient  number 
of  sl  q^  Lvi^    '  *^f  ?l^".r'  to.^eome  operative;  that  the  registered  owners 

t/v!  th^t  hv  l?H°Pi«*^ -f  *^  *^^  '^i^/  t"i  *^i  T^  P^^^  has  been  declared  opera- 
tive  that  by  said  Plan  it  is  provided  that  said  Lehigh  Valley  Railroad  Company 

rs^aid^'piTn^^nl"^  Pyr^'*  ^  the  holders  of  secur^ies  who  have  not  consented 
f^  J£i  iS  L"^^®®^  *  1*^!  payment  be  made  on  bonds  which  have  been  subjected 
^hi^h  V«LtVi'r^''i  n^""^^'  *^**.  *^^  ^"^h  payment  may  result  in  compelling 
?0^  On.  7  ^^'^'a^"^  Company  to  invoke  the  provisions  of  the  Bankruptcy  Law. 
"SpvpnfS  "  iiii  d.^^enses  set  forth  in  said  complaint,  to  wit,  that  designated 
npvL  IkU  ^"®/f  i"?  ?".H^*,?''^^A  ^'  ^^^^  ^^y  appears  in  Exh  bit  B  hereto  an- 
to  commpnPr.t^^'^^  Valley  Railroad  Company  theretofore  notified  petitioner 
to  commence  action  on  said  bonds  against  the  principal  debtor,  to  w^t.  Penn- 
sylvania and  New  York  Canal  and  Railroad  Company,  and  notified  jJetitioner 
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that  unless  he  took  such  action  said  Lehigh  VaUey  Railroad  Company  would 
consider  itself  whoUv  released  and  discharged  frona  any  obligation  or  liability 
upon  the  guaranty  endorsed  upon  said  bonds  as  aforesaid,  that  it  is  the  law  ot 
Pennsylvania  that  Lehigh  Valley  Railroad  Company's  hability  upon  said  bonds 
and  guaranty  is  conditioned  upon  petitioner's  taking  such  action  pursiiant  to 
Lehigh  Valley  Railroad  Company's  said  demand;  and  that  Lehigh  Valley  Railroad 
Company  is' released  from  its  guaranty  and  any  liability  upon  said  bonds,  by 
petitioner's  failure  to  act  in  accordance  with  the  said  demand.  .     ..  x 

31.  The  said  defenses  and  each  of  them  are  inconsistent  with  and  contradictory 
to  the  said  guaranty  endorsed  as  aforesaid  upon  your  petitioner's  bond. 

32  The  said  defense  designated  "Seyenth"  is  further  inconsistent  with  and 
contradictory  to  the  unqualified  and  unconditional  statements  set  forth  m  the 
said  Plan  concerning  the  guaranty  as  aforesaid  and  as  alleged  in  paragraph  15 

hereof 

33.  Lehigh  Valley  Railroad  Company  has  perpetrated  a  fraud  upon  your 
petitioner  in  that  defense  designated  "Seyenty"  as  set  forth  in  substance  in 
paragraph  30  hereof  is  contradictory  to  the  guaranty  endorsed  by  the  said  Lehigh 
Valley  Railroad  Company  upon  the  said  bonds,  which  guaranty  purports  to  be 
unconditional  and  in  rehance  upon  which  guaranty  your  petitioner  purchased 
said  bonds  in  the  open  market  as  aforesaid.  ,     ,       ^  .u  •* 

34  Lehigh  Valley  Railroad  Company  has  perpetrated  a  fraud  upon  the  security 
buying  public,  more  particularly  upon  the  purchasers  of  the  said  bonds,  in  that  the 
guaranty  endorsed  by  said  I^high  Valley  Railroad  Company  upon  said  bonds, 
which  guaranty  purports  to  be  unconditional,  has  for  upwards  of  50  years  induced 
and  caused  the  said  purchasers  and  public  to  buy  the  said  bonds  whereas  Lehigh 
Valley  Railroad  Company,  if  the  said  defense  designated  Seyenth  be,  in  fact, 
true,  has  never  unconditionally  guaranteed  the  said  bonds  and  has  always  known 
and  intended  that  its  guaranty  should  not  be  unconditional.  ^u    t  * 

35  Lehigh  Valley  Railroad  Company  has  perpetrated  a  fraud  upon  the  Inter- 
state Commerce  Commission  in  that  the  defense  set  forth  in  the  said  Lehigh 
Valley  Railroad  Company's  answer  designated  "Fifth"  set  forth  in  subtance  in 
paragraph  29  hereof  is  contradictory  to  the  said  guaranty  and  is  contradictory  to 
the  statements  set  forth  in  the  said  Plan  as  hereinbefore  in  paragraph  15  alleged, 
and  in  reliance  upon  which  false  and  untrue  guaranty  and  statements,  knowingly 
made  by  the  said  Lehigh  Valley  Railroad  Company,  the  said  Interstate  Commerce 
Commission  was  induced  to  and  gave  its  consent  to  the  said  Plan  and  permitted 
the  same  to  be  offered  to  the  said  security  holders  for  their  consent. 

36  Lehigh  Valley  Railroad  Company  has  perpetrated  a  fraud  upon  all  of  the 
holders  of  its  securities  who  have  consented  to  the  said  Plan  in  that,  if  the  said 
defense  designated  *Tifth"  be  true,  then  the  statements  of  unconditional  guaranty 
set  forth  in  the  said  Plan  and  the  guaranty  endorsed  upon  the  said  bonds  are 
false,  and  in  reliance  upon  which  said  statements  and  guaranty  the  said  consenting 

security  holders  gave  their  consents.  x    x  j        *      ^   „..^«   ,r^„,. 

37.  Lehigh  Valley   Railroad  Company  has  perpetrated  a  fraud  upon  your 

ggtitioner  and  upon  those  security  holders  who  have  not  consented  to  the  said 
Ian  in  that  the  defense  designated  "Fifth",  which  in  effect  sets  forth  the  operation 
of  the  said  Plan,  thus  fraudulently  conceived,  fostered,  and  offered  to  the  said 
security  holders,  has  been  asserted  as  a  defense  to  bar  recovery  upon  the  said  bonds 
and  upon  the  said  guaranty  endorsed  thereon,  in  actions  instituted  by  this  peti- 
tioner and  by  other  security  holders  who  have  not  consented.  .  i     x 

38  Your  petitioner  has  suffered  damage  by  reason  of  the  said  fraudulent 
guaranty  of  the  said  Lehigh  Valley  Railroad  Company  in  that  having  purchased 
the  said  bonds  in  reliance  upon  the  said  guaranty,  which  purports  to  be  uncondi- 
tional his  recovery  thereon  has  been  and  is  resisted  by  the  said  Lehigh  Valley 
Railroad  Company,  which  seeks  to  assert  in  its  defense  designated  Seventh  that 
the  said  guaranty  despite  the  terms  thereof  is  not  unconditional. 

39  Your  petitioner  has  suffered  damage  by  reason  of  said  fraudulent  Plan  m 
that  his  recovery  upon  the  said  bonds  and  the  guaranty  endorsed  thereon  is  en- 
dangered, hindered,  and  resisted  by  the  interposition  of  the  said  Plan  as  a  defense 
to  his  actions  commenced  in  the  Municipal  Court  as  aforesaid  m  paragraph  24 

^Wherefore  vour  petitioner  prays  for  an  order  of  this  Commission  modifying 
its  order  authorizing  the  issuance  or  modification  by  the  Lehigh  Valley  Railroad 
Company  of  its  securities  pursuant  to  the  said  Plan  approved  by  this  Commis- 
sion on  6t  about  the  14th  day  of  March  1938  and  making  such  approval  subject 
to  and  conditioned  upon  the  prior  payment  by  the  said  Lehigh  Valley  Railroad 
Company  of  its  obligations  upon  the  said  bonds  of  the  Pennsylvania  and  New 
York  Canal  and  Railroad  Company  due  April  1st  1939  and  its  guaranty  thereof, 
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to  your  petitioner  and  to  all  other  holders  of  said  bonds  who  have  not  consented 
to  the  said  Plan,  or  in  the  alternative  withdrawing  and  revoking  its  approval  of 
the  said  issuance  or  modification  of  the  said  securities  pursuant  to  the  said  Plan 
and  vacating  its  order  of  approval  heretofore  made  as  aforesaid. 
Dated  New  Y'ork,  May  15th  1939. 

Henry  Abrams,  Petitioner. 

State  of  New  York, 

City  of  New  York,  County  of  New  York,  ss: 
Henry  Abrams,  being  duly  sworn,  deposes  and  says:  That  I  am  the  petitioner 
herein;  that  I  have  read  the  foregoing  petition  and  know  the  contents  thereof; 
that  the  same  is  true  to  my  own  knowledge,  except  as  to  the  matters  therein 
stated  to  be  alleged  on  information  and  belief,  and  that  as  to  those  matters  I 
believe  it  to  be  true. 

c  ^    ,    i.  ,  Henry  Abrams. 

Sworn  to  before  me  this  15th  day  of  May  1939. 

George  D.  Aranow, 
Notary  Public,  Nassau  Co.  No.  26, 
N.  Y.  Co.  Clk's.  No.  21  Reg.  No.  IAI4. 

Term  expires  March  30,  1941. 


Exhibit  A 

Municipal  Court  of  the  City  of  New  York,  Borough  of  Manhattan,  Ninth  District. 
Henry  Abrams,  plaintiff,  Against  Lehigh  VaUey  Railroad  Company,  de- 
fendant 

COMPLAINT 

Plaintiff,  complaining  of  defendant,  by  Sabin  &  Puner,  his  attorneys,  respect- 
fully alleges: 

First.  Upon  information  and  belief  that  the  defendant  is,  and  at  all  times 
hereinafter  mentioned  was  a  foreign  corporation,  duly  organized  and  existing 
under  and  pursuant  to  the  laws  of  the  State  of  Pennsylvania,  and  at  all  times 
hereinafter  mentioned  was  and  now  is  duly  authorized  to  and  does  transact  business 
withm  the  State  of  New  York. 

Second.  Upon  information  and  belief  that  the  Pennsylvania  and  New  York 
Canal  and  Railroad  Company  is  a  foreign  corporation  duly  organized  and  existing 
under  and  pursuant  to  the  laws  of  the  State  of  Pennsylvania. 

Third.  On  or  about  the  13th  day  of  November  1888  the  said  Pennsylvania  and 
New  York  Canal  and  Railroad  Company  made  a  series  of  10,000  bonds  of  $1,000.00 
each,  numbered  from  1  to  10,000,  both  inclusive,  all  of  like  date,  tenure  and  effect, 
and  entitled  to  the  security  to  be  derived  from  a  mortgage  of  the  said  Pennsylvania 
and  New  York  Canal  and  Railroad  Company  to  the  Girard  Life  Insurance  Annuity 
and  Trust  Company  of  Philadelphia,  bearing  even  date  therewith,  whereby  the  said 
Pennsylvania  and  New  York  Canal  and  Railroad  Company  promised  to  pay  to 
the  registered  owner  of  each  of  the  said  bonds,  or  to  the  legal  representative  of 
such  registered  owner,  at  its  office  in  the  City  of  Philadelphia,  State  of  Pennsyl^ 
vania,  the  principal  sum  of  $1,000.00  on  the  1st  day  of  April  1939 

Fourth.  On  or  about  the  19th  day  of  February  1889,  defendant  Lehigh  Valley 
Railroad  Company,  by  its  officers,  duly  authorized  by  its  board  of  directors, 
under  its  corporate  seal,  and  for  a  valuable  consideration,  duly  indorsed  and 
execution  upon  said  bonds,  the  following  agreement  of  guaranty,  viz: 

For  a  valuable  consideration.  The  Lehigh  Valley  Railroad  Company  hereby 
guarantees  to  the  holders  of  the  within  bond,  the  punctual  payment  of  the 
principal  and  interest  thereon  when  and  as  the  same  becomes  due'and  payable. 
IN  WITNESS  WHEREOF,  the  said  company  has  caused  to  be  hereunto 
affixed  its  corporate  seal,  duly  attested  this  nineteenth  dav  of  February 
A.  D.  1889.  "  ^ 

(Signed)     John  B.  Garrett, 

.^^    ,    .  Third  Vice  President. 

Attested 

(Signed)     Jno  R.  Fanshawe, 

Secretary. 
Fifth.  That  thereafter  the  Pennsylvania  and  New  York  Canal  and  Railroad 
tx)mpany,  for  a  valuable  consideration  and  for  value  received  issued  and  delivered 
the  said  bonds  to  the  purchasers  thereof. 
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Sixth.  Plaintifif,  by  mesne  assignments,  is  the  rightful  owner  and  holder  of  one 

of  said  bonds  bearing  the  No. ,  and  having  endorsed  thereon  the  agreement 

of  guaranty  set  forth  in  paragraph  "Fourth"  hereof. 

Seventh.  On  the  1st  day  of  AprQ  1939  the  registered  owner  duly  presented  the 
said  bond  at  the  offices  of  said  Pennsylvania  and  New  York  Canal  and  Railroad 
Company  in  the  City  of  PhUadelphia,  Pennsylvania,  and  there  and  then  demanded 
of  said  Pennsylvania  and  New  York  Canal  and  Raih-oad  Company  payment  of  the 
principal  sum  due  on  said  bond.  „    ^^       j       ■■, 

Eighth.  Upon  said  demand  hereinbefore  in  paragraph  "Seventh  alleged,  said 
Pennsylvania  and  New  York  Canal  and  Railroad  Company  failed  and  refused  to 
pay  the  said  principal  sum  of  $1,000.00  in  accordance  with  the  terms  of  said  bond. 

Ninth.  The  said  principal  sum  of  $1,000.00  as  provided  in  said  bond  remains 
unpaid,  and  the  whole  amount  of  said  principal  is  due  from  defendant  to  the 
plaintiff  under  the  terms  of  the  guaranty  set  forth  in  paragraph  "Fourth"  hereof. 

Wherefore  plaintiff  demands  judgment  against  defendant  for  the  sum  of  $1 ,000.00 
with  interest  thereon  from  the  1st  day  of  April  1939,  together  with  the  costs  and 
disbursements  of  this  action. 

Sabin  &  Ptjner, 
Attorneys  for  Plaintiff. 

Verified  by  Henry  Abrams  April  1st,  1939. 

[seal]  Samuel  Sacher,  Notary  Public. 
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Exhibit  B 

Municipal  court  of  the  City  of  New  York,  Borough  of  Manhattan,  Ninth  District. 
Henrv  Abrams,  plaintiff,  against  Lehigh  Valley  Railroad  Company,  defendant. 
Defendant's  address,  425  Brighton  Street,  Bethlehem,  Pa. 
The  defendant,  answering  the  complaint  herein,  avers  and  alleges: 

1.  Upon  information  and  belief,  defendant  denies  each  and  every  allegation 
contained  in  the  paragraph  or  subdivision  of  the  complaint  designated  "Third," 
except  that  the  defendant  admits  that  on  or  about  the  13th  day  of  November 
1888,  the  Pennsylvania  and  New  York  Canal  and  Railroad  Company  was  duly 
authorized  to  execute  and  issue  10,000  bonds  of  said  company  to  the  aggregate 
amount  of  $10,000,000.00,  each  of  the  par  value  of  $1,000  to  be  numbered  from 
1  to  10,000,  inclusive,  pavable  April  1st,  1939,  subsequently  extended  to  April  1, 
1949,  with  interest  from  the  first  day  of  April  1889,  at  the  rate  of  five  percent  (5%) 
per  annum,  four  percent  (4%)  and  four  and  one-half  percent  (4J4%)  per  annum, 
and  for  securing  payment  of  said  bonds  with  interest  to  execute  a  mortgage  of 
and  upon  real  estate,  railroad  and  franchises  of  said  company  and  its  branches, 
and  that  on  said  dav  the  said  Pennsylvania  and  New  York  Canal  and  Railroad 
Company  and  the  Girard  Life  Insurance  Annuity  and  Trust  Company  in  Phila- 
delphia, Pennsylvania,  entered  into  a  certain  mortgage  agreement  dated  said  day, 
for  the  true  terms  and  conditions  of  which  the  defendant  begs  leave  to  refer  to 
the  original  or  a  dulv  authenticated  copy  on  the  trial  of  this  action,  and  that 
thereafter  said  Pennsylvania  and  New  York  Canal  and  Railroad  Company  made 
and  executed  under  and  pursuant  to  the  terms  of  said  mortgage  a  series  of  10,000 
bonds  of  $1,000  each,  numbered  1  to  10,000,  both  inclusive,  all  of  like  date,  tenor, 
and  effect  and  entitled  to  equal  security  to  be  derived  from  the  said  mortgage, 
and  that  in  and  by  each  of  said  bonds  the  said  Pennsylvania  and  New  York  Canal 
and  Railroad  Company  promised,  if,  as,  and  when  said  bond  should  be  duly  issued, 
to  pay  to  the  registered  owner  thereof  or  to  the  legal  representative  of  such  regis- 
tered owner  at  its  office  in  the  City  of  Philadelphia,  in  the  State  of  Pennsylvania, 
the  sum  of  $1,000,  subject  to  the  terms  and  conditions  contained  in  said  bond  and 
mortgage  and  not  otherwise.  „       .• 

2.  Upon  information  and  belief,  the  defendant  denies  each  and  every  allegation 
contained  in  the  paragraph  or  subdivision  of  the  complaint  designated  "Fifth, 
except  that  the  defendant  admits  that  for  a  valuable  consideration  and  for  value 
received  the  Pennsvlvania  and  New  York  Canal  and  Railroad  Company  from 
time  to  time  issued  and  dehvered  certain  of  the  said  bonds  to  the  purchasers 

thereof.  .  ,.   .  .         ^  xu 

3.  Answering  the  allegations  contained  in  the  paragraph  or  subdivision  of  the 
complaint  designated  "Sixth",  and  each  of  them,  the  defendant  denies  that  it  has 
any  knowledge  or  information  thereof  sufficient  to  form  a  belief. 

4.  Upon  information  and  belief,  the  defendant  denies  each  and  every  allegation 
contained  in  the  paragraphs  or  subdivisions  of  the  complaint  designated  respec- 
tively "Seventh"  and  "Eighth." 


6.  Upon  information  and  belief,  the  defendant  denies  each  and  every  aUegation 
e^PPni'^fh^i^/h^^Pr^^'^P.^  ?r  subdivision  of  the  complaint  designated ^'S^ 

rpfpJ^L*^?*  *^.t'^^^^"'^f'^*.^^°'''*^  *^**  *^«  «"^  of  ^I'OOO  specified  in  the  bond 
referred  to  m  the  complaint  remains  unpaid. 

Second:  For  a  separate  and  distinct  defense  to  the  aUeged  cause  of  action  spf 

of  actlo^n.*  *^^  ^o"^P^**^  ^«^^*^  ^^  not  state  facts  sufficient  to  constitute  a  cause 
Third:  For  a  further  separate  and  distinct  defense  to  the  alleged  cause  of 

the  defendant's  guarantee  of  payment  thereof  accrued  ^ 

Fourth:  For  a  further  separate  and  distinct  defense  to  the  alleged  cause  of 

8.  That  the  plaintiff  at  the  time  of  the  commencement  of  this  action  was  not 
Fifth:  For  a  further  separate  and  distinct  defense  to  the  alleged  cause  of 

rprjo\si^;.v.!^i  bxr  "*  ''^'^'"'  ^'^^  ''^'^"'^"*  ^"^"^^  --  -  "-"i-' 

9.  That  the  defendant  is  and  for  upwards  of  86  years  last  past  has  been  a 

S^S^K^^nf  1?'"%^^/^^^.^^?  "^f^^"^  ^^  interstate  and  intrastate  Commerce  fntht 
States  of  New  York,  and  New  Jersey,  and  in  the  Commonwealth  of  PenrsvlvanS 

s^rsl^fpf  f^f '?  ^^  r"'^^^  consisting  of  1,288.27  miles  of  main-llSe  track  fn 
said  States  extending  from  the  City  of  New  York  in  the  State  of  New  York- 

ihTjS'^^'  ^^^^?.^^  fS"'  ^^^T^'  *^^ough  the  cities  of  Wilkes-Barre  and  Sayre  in 
the  Conamonwealth  of  Pennsylvania  to  East  Waverly,  in  the  State  of  New  York^ 
^"'t^r^^'^^^l^^'  ajd  Buffalo  and  intervening  points  in  said  State.  ' 

r^J^^^f  ®  P"^^*^  Tr""^?^.  performed  by  the  defendant  in  furnishing  trans- 
portation for  persons  and  freight  in  the  said  territory  through  which  the  defendant 

ZmuIm  tZ^^ry"'  '""'""^  ''  indispensable  to^he  plople  anVcomS'e^ 
*u  ^^'  Tv^*  ^"^  or  about  August  25,  1938,  there  was  outstanding  in  the  hands  of 
deL^Sant^^H^i?^^"'?.'"!?  ^142,627,000  principal  amount  of  funded  debt  of  the 
defendant  and  its  subsidiaries  and  defendant  had  certain  other  financial  obliga- 
tions involving  fixed  charges  which  the  defendant,  in  view  of  the  deficits  whfch 

in  Jhup  Irih^^"^  '"^rf  ^^""§  ^""""*  y^^^«  ^^^  the  current  decUne  in  reve- 
«nH  J  *t  ^Z  ^^u  ^'''■''^''*  depressed  economic  conditions  of  the  country  at  large 
fn  fun  dtinTitJUfV"^  ^^  *^'  defendant,  would  probably  be  unable  ?o  melt 
m  full  during  the  next  few  years  and  at  the  same  time  properly  maintain  its 
properties  and  make  those  additions  and  betterments  which  might  ^  necessarv 
for  efficient  operation,  and  for  proper  performance  of  its  dutSs  to  the  publTc  Is 
a  carrier  of  passengers  and  freight.  ^  ^^ 

12.  That  heretofore  and  under  date  of  August  25,  1938,  the  defendant  and  sflid 
Pennsylvania  and  New  York  Canal  and  Railroad  Company  prised  t^  the 
owners  of  certain  bonds  and  obligations  of  defendant  and  to  the  regltered  owners 
of  the  bonds  of  the  Pennsylvania  and  New  York  Canal  and  Railroad  Comprnv  a 
certain  plan  and  agreement  for  the  extension  for  ten  years  of  the  prindZ  of  the 
bonds  referred  to  in  the  complaint  and  for  the  extension  of  certaTnXr^securitie! 

orsa»a^^^^^^  ^^  ^^^^^^^"-  -*^  *^^  t--  -<^  -nXtfonI 

K^i5'o  i^^^^'l.^?!?  ^y  said  plan  and  agreement  it  was  provided  that  the  holders  of 
bonds  affected  thereby  might  assent  thereto  and  become  parties  to  said  agree- 
ment by  presenting  their  bonds  to  the  defendant  for  stamping  thereon  of  an 
STonl^.^^^^^'^r  *^^  *^f  .^^"  defendant  with  the  approval  o!  a  certain  corn^ 
^nn^«^.f  S.^T'^  ""^  representatives  of  owners  of  defendant's  bonds  and  owners  of 
vfH.H  fl*f>f  Pennsylvania  and  New  York  Canal  and  Railroad  Company  as  pro- 
vided for  therein  might  determine  whether  and  when  the  owners  of  a  sufficient 
ZX\n^J;«t  ^!ilr*^ons  affected  by  the  said  plan  shall  have  become  sub  ect 
thereto  to  make  it  feasible  to  carry  out  said  plan,  and  that  the  said  plan  should 
become  operative  when  so  declared  by  the  defendant  with  the  approval  of  s^d 
committee,  and  that  after  said  plan  was  declared  operative  no  assent  thereto  could 
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be  revoked  or  withdrawn  except  upon  the  compliance  with  certain  terms  and 
conditions  specified  in  said  plan  and  agreement.  tjercent 

14.  That  the  registered  owners  of  eighty-eight  and  nine-tenths  ^f^^^y^^f  ®"; 
of  the  Drincipal  amount  of  the  bonds  referred  to  m  the  complaint,  and  that  the 
defendSuL^der  and  pursuant  to  and  in  accordance  with  the  terms  and  conditions 
of^MDlan  and  agreement  with  the  approval  of  the  said  Committee  declared  said 
nUn  to^^  oDeratixT^^^  clay  of  March,  1939,  and  that  the  bonds  which 

^ere  submitted  for  th^^^^  purpose  were  duly  stamped  with  a  notation  that  the  time 
Tr^he  mvmenrof  t^^  amount  thereof  had  been  extended  to  April  1, 

im  anTtSTt  any  attei^pt  /hich  mav  thereafter  have  been  -ade  to  revoke  or 
annul  the  extension  of  the  maturity  of  said  bond  from  April  1,  1939  to  April  l. 
1Q49  was  and  i  ineffectual,  Ulegal  void  and  in  contravention  of  the  terms  and 
conLTons  of  sS  and  the  rights  of  the  assenting  registered 

owner^Tsa  d  8^^^^      of  the  istue  of  bonds  referred  to  in  the  complaint. 

15  That  in  and  bv  said  plan  and  agreement  it  was  and  is  provided  that  the 
defendant  wis  not  wUhout  the  consent  of  the  said  committee  make^any  pavment 
^trrespecTof  an^^^^^  bonds  referred  to  therein  including  the  bonds  referred 
to  in  the  comp^^int  unless  a  like  payment  on  bonds  subject  .^o  the  P"^^^^ 
simiiltaneouslv  be  made,  and  that  any  such  payment  may  result  in  the  defendant  s 
beTni  f or^to  invo^^  provisions  of  the  Bankruptcy  Law  to  the  detriment  of 
J^i^loil^ttff  fl^d  Xother  security  holders  of  the  defendant  unless  with  respect 
to  the  bonl  The  cXlaint  there  be  enforced  the  extension  thereof 

**'^venth-^Fo?'a  further  separate  and  distinct  defense  to  the  alleged  cause  of 
ac^n  set  forth  in  the  complaint  herein,  the  defendant  further  avers  and  alleges, 

"^"^6    ThT?Kfen^^^^^^^  notified  the  plaintiff  in  writing  that  the 

defendl^t  re^u1resTnd''de^^^  that  plaintiff  institute  «uit  on  the  bond  re  e^^^^^^ 
to  in  the  complaint  against  the  Pennsylvania  and  New  York  Cana  and  Railroad 
CoLany  ^ohTs  the  principal  debtor  and  obligor  thereon,  and  take  all  and  any 
aXr^t  aw  or  in  equitv  which  may  be  necessary  and  proper  to  enforce  against 
said  knnsyTvania  an^  New  York  Canal  and  Raiboad  Company  by  due  process 
of  law  coSection  of  the  debt  and  enforcement  of  the  obligations  covered  and  repre- 
^nted  by  ^d  b  unless  plaintiff  sued  and  proceeded  against  said 

Pennsvlvan^  and  New  York  Canal  and  Railroad  Company  as  the  defendant 
feaiared  and  demandrd,  the  defendant  would  and  does  consider  itself  wholly 
rXJed  and  dSS  from  any  obligation  or  liability  in  the  premises. 

iT  That  the  S  referred  to  in  the  complaint,  the  mortgage  pursuant  to 
which  said  bond  was  issued,  and  the  defendant's  endorsement  on  said  bond  were 
m^Hp  Pxeciited  and  deUvered  on  the  Commonwealth  of  Pennsylvania  and  that 
^M  bo^d  in  and  bv  i?s  ter^  is  payable  in  the  Commonwealth  of  Pennsylvania 
and  that  the  rights,'duties,  and  liabilities  of  the  Pennsylvania  and  New  York  Canal 
and  Soad  Companv,  the  registered  owner  and  legal  representative  of  the  regis- 
tered oler  of  saiSb^  and'of  any  other  owner,  holder,  transferee  or^ assignee 
thereof,  and  of  the  defendant  are  governed  by  and  subject  to  the  laws  of  the 

^^iTThTaf  alf  o?^^^^^^^^  to  in  the  complaint  it  was  and  still  is  the 

law  of  The  Commonwealth  of  Pennsylvania  that  in  the  event  the  owner  or  person 
entitled  to  receive  payment  upon  a  bond  or  other  instrument  for  the  payment 
of  monev  f a'b  M,^^  Refuses  to  institute  suit  upon  such  bond  or  other  instrument 
agaTnst4e  principal  debtor  or  obligor  therein  and  to  take  all  and  any  action  at 
faw  or  in  equity  which  may  be  necessary  or  proper  to  e^f^^.^f^^g^j!,?^^  J'^^^^^^^ 
cinal  debtor  or  obligor  by  due  process  of  law  collection  of  the  debt  and  enforce. 
Xt  of  the  obligatSn  represented  by  such  bond  or  other  instrument  after  ^Titten 
dSSa^dbv  any  Guarantor  of  pavment  of  such  obligation  that  such  owner  or  other 
peS^entitled^o  receive  payment  do  so,  that  the  surety  or  guarantor  of  payment 
of  such  obligation  is  released  and  discharged  therefrom. 

19    That  the  plaintiff  has  failed  to  institute  suit  on  the  bond  referred  to  in  the 
compl^nt  aga^^^^^^^^  and  New  York  Canal  and  Railroad  Company 

oHo  tike  Iny  action  or  proceeding  at  law  or  in  equity  to  enforce  against  said 
PennsyKania  and  New  York  Canal  and  Railroad  Company  collection  of  the  debt 
and  enforcement  of  the  obligations  covered  and  represented  by  said  bond,  and 
?L  defendarhas  bee^  wholly  released  and  discharged  from  any  obligation  or 

''"Sh'Fo'rfu^^^^^^^^  separate  and  distinct  defense  to  the  alleged  cai^e  of 
action  set  forth  in  the  complaint  herein,  the  defendant  further  avers  and  alleges, 
upon  information  and  beUef : 
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20.  That  the  bond  referred  to  in  the  complaint  is  one  of  the  bonds  of  an  authoi- 
Ized  issue  of  10,000  bonds  of  the  Pennsylvania  and  New  York  Canal  and  Railroad 
Company  to  the  aggregate  amount  of  $10,000,000.00,  each  of  the  par  value  of 
$1,000.00,  numbered  1  to  10,000  inclusive,  all  of  like  date,  tenor,  and  effect,  and 
secured  by  a  mortgage  of  and  upon  real  estate,  and  that  said  bonds  represent  a 
lodn  or  indebtedness  which  originated  and  was  originally  contracted  for  simul- 
taneously with  said  mortgage  and  is  secured  solely  by  said  mortgage,  to  wit, 
a  certain  mortgage,  dated  November  13,  1888,  made  and  executed  bv  the  Pennsyl- 
vania and  New  York  Canal  and  Railroad  Company  to  The  Girard  Life  Insurance, 
Annuity  and  Trust  Company,  which  said  mortgage  then  was  and  still  is  a  first 
lien  upon  the  real  estate  therein  described,  and  that  the  bond  referred  to  in  the 
complaint,  together  with  all  of  the  other  said  bonds  which  have  been  issued  and 
are  outstanding,  is  entitled  to  equal  security  to  be  derived  from  said  mortgage, 
and  that  the  total  amount  of  said  bonds  which  have  been  issued  and  are  out- 
standing is  $8,500,000.00. 

21.  That  the  fair  and  reasonable  market  value  of  the  said  mortgaged  property, 
less  the  amounts  owing  on  any  prior  liens  or  encumbrances,  is  in  excess  of  the 
sum  of  $10,000,000.00. 

22.  That  all  taxes  upon  the  said  mortgaged  premises  and  all  interest  on  the  said 
bonds  have  been  duly  paid. 

Wherefore,  the  defendant  demands  judgment  dismissing  the  complaint  herein, 
with  costs. 

Alexander  &  Green, 
Attorneys  for  Defendant. 

Office  and  post-office  address:  No.  120  Broadway,  Borough  of  Manhattan, 
City  of  New  York,  N.  Y. 

State  of  New  York, 

County  of  New  York,  as: 

R.  W.  Barrett,  being  duly  sworn,  deposes  and  says  that  he  is  an  officer,  to  wit. 
Vice  President  of  Lehigh  Valley  Railroad  Company,  the  defendant  named  in  the 
foregoing  answer;  that  he  has  read  the  said  answer  and  knows  the  contents  thereof 
and  that  the  same  is  true  to  his  own  knowledge  except  as  to  the  matters  therein 
stated  to  be  alleged  on  information  and  belief,  and  that  as  to  those  matters  he 
believes  it  to  be  true. 

That  the  reason  why  this  verification  is  made  by  deponent  is  that  defendant 
is  a  foreign  corporation. 

That  the  sources  of  deponent's  information  and  the  grounds  of  his  belief  as  to 
all  matters  in  said  answer  not  stated  of  his  own  knowledge  are  the  books,  papers, 
and  records  of  said  defendant,  besides  his  own  knowledge  as  such  officer. 

Sworn  to  before  me  this  1st  day  of  May  1939. 

R.  W.  Barrett. 


[seal] 


Kathryn  B.  Thompson, 

Notary  Public,  Queens  County. 


Queens  Co.  Clk's  No.  1915,  Reg.  No.  5883;  N.  Y.  Co.  Clk's  No.  129,  Reg.  No. 
l-T-109;  Kings  Co.  Clk's  No.  11,  Reg.  No.  1050.  Commission  Expires  March 
30,  1941. 

Gentlemen,  this  will  close  this  hearing. 
(At  12:50  p.  m.  the  hearing  was  concluded.) 
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